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EXPANDING THE FRONTIERS OF JUDICIAL REVIEW
IN NIGERIA: THE GATHERING STORM "
Abstract

This article examines the question of the scogadi€ial
review in Nigeria. The paper criticizes the tradital
conception of judicial review which gives judiciaview
a strictly narrow and limited scope by limiting the
concept to merely legality of an administrative or
legislative action or in-action as well as the léga of
decisions and actions of inferior courts and triuibut
not the merits of such an action. The paper fitdg such
an approach which is applied by Nigerian courtsnist
consistent with the current trends in administratigw in
the Commonwealth. The paper therefore advocates an
expansion of the scope of judicial review to theithef
an administrative action or decision. The paper
prognostizes that with the coming into being of the
Freedom of Information Act 2011, the National
Environmental Standards and Regulation Enforcement
Agency Act 2007, the Fundamental Rights Enforcemen
Procedure Rules 2009 and such decisions as thet@bur
Appeal decisions in Fawehinmi v. Abacha and Fawahin
v. The President, Federal Republic of Nigeria & Cife
storm towards giving judicial review an expandedpse
in Nigeria has started gathering and it is only atter of
time before the traditional approach to judicialview
would be swept away in favour of a liberal approach
which would enable judicial review to extend to itseof
a target activity in deserving cases.

l. Introduction

Judicial Review is important as an effective meafnsecuring the
legal control of our administrative process. Itasgreat and
effective deterrent to administrative excesses ahdses. In
man’s unending quest for liberty and freedom, jiadiceview is
evolved as a means of effectively holding the goremt and its
functionaries in check and stopping them from trémgpon the
rights of the individual. Judicial control appedosbe the most
effective means of imposing and enforcing the deisaof the

U Chukwunweike A. Ogbuabor, LL.B (HONS) LL.M (NIGB.L., Senior
Lecturer, Faculty of Law, University of Nigeria, &yu Campus.
Chukwunweike.ogbuabor@unn.edu.obukwunweikeogbuabor@gmail.com
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rule of law on the administration. It clearly unsieores the
relevance of the theory of Montesquieu that if liberty of the
individual is to become a reality, power shouldnbede to check
power — an arm of government, like the judiciargpd anot an
individual should be set to oppose and check anodinen of
government.

Current jurisprudence on judicial review restridte
concept to the determination of the legality of avgrnmental
measure but not the merits or wisdom of such amoracbr
inaction. The question that arises is whether itds desirable in
certain circumstances to extend the powers of jaldieview to
the merits of a target activity? This paper examsitiat question
proceeding upon the plank provided by the CourtAppeal
decision inFawehinmi v. Abachaln Fawehinmi v. Abachahe
Court of Appeal held that the power of judicial iev in
deserving circumstances extended to the meritstafyat activity
or decision. The Supreme Court disagreed with tloairCof
Appeal on the issueThis paper finds that the Court of Appeal
decision in Fawehinmi v. Abachas a radical departure from
traditional notions of judicial review and was niath short of an
extension of the powers of judicial review in NigefThe paper is
of the view that the Court of Appeal posture is avarthy of
sustenance and should be encouraged for the degpefi
democracy and transparency in the conduct of theinbss of
governance in Nigeria. Notwithstanding the positioh the
Supreme Court on the issue, it is thought thatdbert of Appeal
decision provides the new direction necessary forthér
development of judicial review in this country. Thaper is also
of the view that recent statutory developmentsimam@ccord with
the Court of Appeal approach. Some of these dexwsdops have
the effect of not only expanding the scope for gialireview by
relaxing locus standirequirements, but also the possibility of
expanding the frontiers of judicial review into timerits of target
activity. The paper is divided into five parts. Pane introduces
the concept of judicial review, its scope, natusetraditionally
understood and relevance. Part two examines tlemgrin of the
power of judicial review in England in the case Rddfield v.
Minister of Agriculture, Food and FisheriésPart three outlines
the case ofFawehinmi v. Abachanakes a case for the extension

111996] 9 NWLR (Pt. 475) 710.
2 SeeAbacha v. Fawehinnj2000] 6 NWLR (Pt. 660) 228.
3(1968) A C 997.
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of the powers of judicial review to the merits ofcase in
exceptional circumstances. Part four examines testatutory
developments in the field of judicial review ane timpact on the
existing framework for the exercise of judicial i@v while in
part five, the paper concludes that with the CamfrtAppeal
decisions inFawehinmi v. Abachand Fawehinmi v. President,
Federal Republic of Nigeria & Or$.the enacting of the Freedom
of Information Act 2011 (FOI Act),the National Environmental
Standards and Regulations Enforcement Agency (Estatent)
Act 2007 (NESREA Acf) and the_new Fundamental Rights
Enforcement Procedure Rules 200%he storm has started
gathering and it is only a matter of time before thaditional
notions of judicial review conceived of as resgttonly to
legality is blown away and replaced by a morerbeonception
which extends judicial review to merits of a demsin deserving
cases. The paper therefore recommends an adopfiotineo
reasoning of the Court of Appeal by the SupremerCat the
earliest opportunity and a more rigorous applicatiof the
principle established by the Court of Appeal Fawehinmi v.
Abacha

A. Meaning, Nature and Scope of Judicial Review
Judicial Review can be looked upon either as a pogrea
process. It is the power of the court or the psedey which the
court exercises a supervisory jurisdiction over #uts of the
executive and legislative arms of government. Adicw to
Professor Nwabueze, judicial review is the powethef court in
appropriate proceedings before it to declare a muowental
measure either contrary or in accordance with thes@tution or
other governing law, with the effect of renderirge tmeasure
invalid or void or vindicating its validity...5.

4[2007] 14 NWLR (Pt. 1054) 275.

5 Act No. 5 of 2011. Assented to by President Goddldonathan on 28 May,
2011. See Revenue Watch Institute, “Nigeria’'s Foeeaf Information Act,
2011,” available athttp://www.revenuewatch.org/training/resource _eghnt
nigerias-freedom-information-act-201dst accessed 29 October 2012.

5 Act No. 25 of 2007.

7 The Rules which took effect orit December, 2009 were made on th& tlay
of November 2009 by the then Chief Justice of Nageldris Legbo Kautigi,
GCON.

8 B. 0. Nwabuezejudicialism in Commonwealth Afrigdondon: C. Hurst &
Co. Ltd., 1977) p. 229.
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In general terms, judicial review refers to judigantrol
of the other arms of government. In a technicakseit refers to
the judicial control by superior courts of recosgified by the
High Court? of both executive and legislative exercise of pmwe
extending to exercise of powers by inferior cowntsl tribunals,
such powers being exercised by the superior courtsheir
supervisory role. The supervisory jurisdiction bé tcourt is not
limited to the executive branch of government.xteads to the
legislative arm of government. Thus, the Court ppéal held in
Oruobu v. Anekwe & OtSthat “by virtue of s. 4(8) of the 1979
Constitution, the Courts have a supervisory judsdin over the
exercise of legislative powers by the legislatund the National
Assembly or a House of Assembly shall not enact lamy that
ousts or purports to oust the jurisdiction of tbherts.”

By supervisory jurisdiction or supervisory role, wean,
that the courts must and generally do recognizethiegastatutory
responsibility for performing a given administratitask belongs
first and foremost to the administrative agency Iggislative
house as the case may be) and that no other persarthority is
competent under the law to exercise that functidherefore, the
courts can only review the action taken by the agesolely for
the purpose of determining whether or not the agdvas acted
within the limits prescribed by the enabling statuthat is, the
essence of the supervision. Judicial review tloeeef has a
strictly limited role in the administrative procesisdoes not apply
to every act and decision of the administrationeréhis no
automatic system of review applying generally andtiouously
to all acts of and decisions of the administratidimerefore,
judicial review is often said to be peripheral aatasional, but
its deterrent effect is spread like net over theleHength and
breadth of governmental activities, compelling @#is to think
twice before taking one step forward.

9 Such a power is also to some extent vested oftiséomary Court of Appeal
being a superior court of record of first instan8eeR v. Northumberland
Compensation Appeal Tribunal, ex Parte Si{a@52) 1 KB 338 on court with
power of judicial review. In the case of the CoofrtAppeal and the Supreme
Court, they also exercise powers of judicial revieman appellate capacity.
Here, they do not exercise general powers but lingtnselves to the legality
of the questions raised.

10(1997) 5 NWLR (Pt. 506) 618 at 634-635.
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In Military Governor of Imo State v. Nwauwh,the
Supreme Court expounded the principles governiegetkercise
of judicial review. In that case, the respondenalleimged the
exercise of power by the Military Governor of Imdat® to
remove him as the traditional ruler of 1zombe faliog series of
petitions and an inquiry set up by the Governohe Bupreme
Court held that the Court of Appeal exceeded itssdliction in
trying to substitute its own opinion or views foretviews of the
Panel of inquiry. According to the Supreme Court:

a) Judicial review is not an appeal;

b) The court must not substitute its judgment for thfathe
public body whose decision is being reviewed;

c) The correct focus is not upon the decision but lo; t
manner in which it was reached,

d) What matters is legality and not correctness of the
decision.

e) The reviewing court is not concerned with the nseoit a
target activity;

f) In a judicial review, the court must not stray irttee
realms of appellate jurisdiction for that would dive the
court in a wrongful usurpation of power;

g) What the court is concerned with is the manner hiclv
the decision being impugned was reached. It islitgga
not its wisdom that the court has to look into fbe
jurisdiction being exercised by the court is not an
appellate jurisdiction but rather a supervisory.one

B. Judicial Review Distinguished from other Court
Procedures

Judicial review is quite different and must be idtished from
“appeal” or a normal adjudicatory proceeding. le #xercise of
its normal constitutional function of adjudicatiotine judiciary
has to entertain all actions, make all necessatgrménations
involving law and facts, and see that all parties @ach his due
according to the law of the land. In the case ofappeal, the
courts may have to go into the merits of the casktlae weight of
evidence sustaining the decision; it may have heaeall or some
aspects of the case and find support or justificatior the
decision given below; it may have to quash a decisippealed

11(1997) 2 NWLR (Pt. 490) 675; see al€mvernor of Oyo State v. Folayan
(1995) 8 NWLR (Pt. 413) 292.
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against and replace it with its own decision orvduatever the
justice of the case demands.

In judicial review, on the other hand, as alreadyesl, the
courts must and generally do recognize that thdutsty
responsibility for performing a given administratitask belongs
first and foremost to the administrative agencycswned and that
no other person or authority is competent under ldvwe to
exercise that function. Therefore, the courts caly ceview the
action taken by the agency solely for the purpdsegetermining
whether or not the agency has acted within thetdimpiescribed
by the enabling statute. The courts cannot go tinéomatterde
novoor set aside the agency’s decision merely becdugseourts
would have come to a different conclusion or decisiln other
words, the courts’ view on the merits of the cabkeufd be
disregarded and attention focused on whether tipgess and
implied requirements of the enabling statute hagenbmet —
whether the agency has kept within the limits efjitrisdiction,
whether it has applied the proper procedure aretideirly on all
concerned, whether it has acted reasonably in dadd by
avoiding irrelevant, and considering relevant feztoln short, if
the thing done isntra vires and, in a proper case, there is no
violation of the rules of natural justice and naoerof law
apparent on the face of the agency’s record, thigtacannot go
any further. Where the above requirements aremabtas where
the requirements of the enabling statute have hissmegarded,
the courts can only quash what has been done alapro it
invalid and leave the agency free to take back dhse and
exercise the functions once again.

Sometimes, it is difficult to draw a clear line Wween
judicial review properly so called and a normal ugifatory
proceeding or even appeal. Such difficulties mayrhaced to the
fact that unlike in England, where the power ofigiad review is
almost entirely of common law origin, in Nigeriajigg apart from
its common law origin, the power of judicial revies well as all
other judicial powers are traceable to the Consitu(the basic
law of the land) which in section 6 vests all judigowers in the
courts. So, we find a situation where it is the sarourts that
exercise judicial review that also conduct normdjudicatory
proceedings as well as appeal in some mattersnAtiae attitude
of the Nigerian courts which show a shift away fregnhnicality
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to doing substantial justitehas compounded the situation. The
result is that the courts do not follow stricthetprovisions of the
various High Court Rules relating to the commenagmef
proceedings for judicial review. While the variodggh Court
Rules provide for a two-phased applications (tngt fone is for
leave to apply for judicial review brouglex parte while the
second one is the substantive application by waguaimons or
motion on notice), cases of judicial review are \noto have
been commenced by way of writ of summons, whiclissally
used to commence proceedings coming before thescouthe
exercise of their normal adjudicatory process. &ecm point is
the case of thMlilitary Governor of Imo State v. Nwauwavhich
was commenced by way of writ of summons. The rdagoof the
court in such cases as evidenced in such casdsalabi v.
Falobi* is that the mere fact that a case is brought totamder a
wrong law or procedure should not be allowed tedethe action
provided that the court has jurisdiction to takgri@ance of such
cases. Consequently, today, we have cases in \liéchourt is
exercising normal judicial proceedings but in sabst is a
judicial review proceedings because what is indsbafore the
court is entirely the legality or otherwise of admanistrative
agency’s action or inaction. The result is thaNigeria today, in
order to determine whether a given proceedingusli@ial review
proceedings or not, we have to look, not at themfoof
proceedings but the substance of such proceedingmking at
the substance of the proceeding, it is the legalitiegal validity
or otherwise of an administrative action that issgue, then it is a
matter of a judicial review notwithstanding therfoof action.

Il. Judicial Review Extended in England

In Padfield v. Minister of Agriculture, Fisheries afod the
Agricultural Marketing Act, 1958, provided thatf the Minister
in any case so directs” a committee of investigat&ghould
investigate any dispute arising under the milk rating scheme
established under the Act. Milk producers from hmt and

12 seelong-John v. Black1998) 6 NWLR (Pt. 555) 524 at 53Abiegbe v.
Ugbodumg1973) 1 SC 133Consortium M. C v. NEPAL992) 6 NWLR (Pt.
246) 132;NALSA & Team Associates v. NNF©91) 8 NWLR (Pt. 212) 652;
Nneji v. Chukwu(1988) 3 NWLR (Pt. 81) 184Nduba v. Appio(1993) 5
NWLR (Pt. 292) 201.

13 Supra

14(1976) 9-10 SC 1.

15(1968) A. C.997.
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around London complained that the price fixed fatknfrom
outlying provinces did not take full account of tlest of
transport from those provinces. Because the canaits were in
the minority in the board, and any change in theepalready
affixed would affect the majority group adversethe board
refused to change the price. Although, the ministeild, after an
investigation by the committee, order modificatiarthe price so
as to take full account of the variable factorsdiienot take any
action; he said he did not want to interfere witie thormal
democratic machinery” of the scheme. In an actign the
complainant, mandamus was issued to compel thesidinto set
the machinery in motion to investigate the compglais required
by the Act, as otherwise, the protection providgdtle Act for
the minority on the board would become uselesdolng this, the
court rejected the contention of the Minister thit power under
the Act was absolute and unfettered. It maintaitieat the
Minister had no power to thwart the policy or olbgeof the Act.
As Lord Reid said, in such a situation, “our lawulb be very
defective if persons aggrieved were not entitledh# protection
of the court.” Their Lordships maintained that evestatute
conferring authority on an agency has some policplgects in
view, and it is for the courts to determine thedgadlicy or object
by construing the statute. Even where an unfettdigctetion is
granted to a minister by a statute, that in itsedin do nothing to
fetter the control which the judiciary have ovee thxecutive,
namely, that in exercising their powers the latteust act
lawfully, and where he acts lawfully, he can takelecision
“which cannot be controlled by the courts; it idattered.” It is
for the courts to determine whether and when Hisraés lawful.

The above decision fortified Lord Denning, M. R, the
view he expressed iBreene v. Amalgamated Engineering
Union'® where according to his Lordship:

The discretion of a statutory body is never unfetde

It is a discretion which is to be exercised acaugdio

law. That means at least this: the statutory bodgtm

be guided by relevant considerations and not by

irrelevant. If its decisions is influenced by exieaus

considerations which it ought not to have takem int

account, then the decision cannot stand. No metaer

the statutory body may have acted in good faith;

nevertheless the decision will be set aside. That i

16(1971) 2 Q.B. 75
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established byPadfield v. Minister of Agriculture,

Fisheries and Foodvhich is a landmark in modern

Administrative Law!’
Padfield is a landmark in modern administrative lagcause it
established that even when the statute says thatlmmistrative
agency shall act if is satisfied, the courts maguire into the
factual situation to see if there are facts to swiphis finding of
satisfaction and if there are none, to void hisigles taken
without the necessary factual support. By takinghsa stand, the
court in Padfield was threading on tracks unchaliefbre and
what it succeeded in doing was nothing short ofaeding the
powers of judicial review in England.

1. The Case ofFawehinmi v. Abacha™®

In Fawehinmi v. Abachathe Court of Appeal considered the
exercise of discretionary powers by the Inspectendsal of
Police under the State Securities (Detention os&es) Act, cap
414 Laws of the Federation of Nigeria 1990 as aredray the
State Security (Detention of Persons) (AmendmemgrEe No.
11 of 1990 and came to the conclusion that the poakthe IGP
were not unfettered powers. The Court of Appead libht the
Court could inquire into the factual basis for theercise of
discretion and would normally accept the opiniontlod officer
but if the opinion was one which no reasonablecefficould in
the circumstances reasonably hold, then, the Goould nullify
the exercise of discretion and make an appropoater. The
Supreme Court disagreed with the Court of Appeathis and
held that the Decree vested an unfettered pow¢heiGP. What
happened was that the appellant, Chief Gani Fawehiwas
arrested on Tuesday, t?,Clanuary, 1996 at about 5.15 am at his
residence in lkeja, lagos by a horde of policemed &tate
Security Service (SSS) officers fully armed withngu Without
presenting any warrant of arrest or giving any oeastherefor,
they arrested the appellant and took him away ® IS®)jos office
at Shangisha, Lagos and detained him for about ek wethout
allowing anybody to see him. Thereafter, he wasreslgc
transferred to Bauchi prisons where he was furdle¢éained. As a

17 At. p. 190.

18 Reported in the Court of Appeal &hief Gani Fawehinmi v. General Sani
Abacha, A-G Federation, State Security Service spéttor General of Police
[1996] 9 NWLR (pt. 475) 710; and in the Supreme €@s General Sani
Abacha, A-G Federation, State Security Service séttor General of Police
v. Chief Gani Fawehinnjf2000] 6 NWLR (Pt. 660) 228.
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result of the foregoing, an application for thea@nément of the
appellant’s fundamental rights was filed at thedfatlhigh Court
Lagos on his behalf seeking declarations to thecefthat his

arrest and detention were illegal, an order of rasmg injunction

for his release, an injunction restraining the oeglents from
further infringement of his fundamental rights, atamages to the
tune of<AL0,000,000.00 (ten million naira).

After leave was granted and service of the appatgri
processes effected on the respondents, they filpdelminary
objection to the action challenging the competeofcthe suit on
the grounds that the respondents/applicants areuimanto any
legal liabilities for any action done pursuant be tDecree No. 2
of 1984 (as amended) and that the court lackeddiation by
virtue of the Federal Military Government (Supresnaand
Enforcement of Powers) Decree No. 12 of 1994 and th
Constitution (Suspension and Modification) Decree. NO7 of
1993 which oust the jurisdiction of the Honoural@leurt to
entertain any civil proceedings that arise from thimg done
pursuant to the provisions of the Decree. At tharing of the
preliminary objection, the respondents contendedt tthe
appellant was detained pursuant to a detentiorr ondele by the
IGP under the provisions of the State Security éD&bn of
Persons) Decree No. 2 of 1984 (as amended) ancqoastly,
the court has no jurisdiction to hear the action tiat its
jurisdiction was ousted by the Decree. However réspondent’s
counsel merely produced the said detention ordeount but did
not in any way tender it in evidence. The said mi&de order
which was made on and datei Bebruary 1996 statedter alia,
the place of detention of the appellant as BauaisoR. The
appellant counsel on the other hand contendedhbdGP has no
powers to issue the detention order in that Debi@ell of 1994
which sought to vest him with that power was otiasd that, the
provisions of the said Decree No. 2 of 1984 areriof to and
cannot override the provisions of the African Caaxn Human
and Peoples’ Rights under which the appellant veseking the
afore-stated reliefs and also that the said deterdrder did not
cover the period between 30f January to ? of February 1996
of the appellant’s period of detention. The learmeal Judge ,
after hearing arguments on the objection, uphedttjection and
struck out the suit whereupon the appellant appeal¢he Court
of Appeal. After a consideration of the relevantdancluding the
State Security (Detention of Persons) Decree Nof 2984 (as
amended), the African Charter on Human and PeoRéghts

10
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(Ratification and Enforcement) Act Cap. 10 Laws thfe

Federation of Nigeria 1990, and the 1979 Constitytthe Court

of Appeal allowed the appeal and h#iter alia, that:
By virtue of section 1 of decree No. 2 of 1984 (as
amended), if the Inspector — General of Police is
satisfied that any person is or recently has been
concerned in acts prejudicial to State Securityhas
contributed to the economic adversity of the natam
in the preparation or instigation of such act, dyd
reason thereof it is necessary to exercise cootret
him, he may by order in writing direct that perdon
be detained in a civil prison or police stationodiher
places specified by himFrom the above, the
considerations that inform the satisfaction of the
Inspector — General of Police to issue detention
order is rooted on empirical facts which he oughta
come to dutifully and honestly and not by mere
fanciful or wishful thinking. It imparts on him
elements of discretion founded on hard core
reasoning and endurable and unadulterated facts.
Because the Inspector General of Police is
discharging the duty on behalf of the public, theyit
must be conceded, are entitled to know the
situational premise on which the Inspector —
General appears to have actetf

According to Pats — Acholonu, JCA (as he then

was):
Another point | wish to discuss is that the Detemtbf
persons State Security to be appreciated by thpl@peo
on whose behalf it is made, it is to be understibad
the done as well as the detaining authority shdwed
able to show how the appellant is a security risthe
State. By this | mean he is accountable to theipubl
whose duty it is to discern whether the detenticdep
was made in good faitithe new trend in this area
of law now imposes on the detaining authority the
duty he owes to Nigerian citizens to be ready to
explain his actions, if not, an order of mandamus
might lie. In such a case he should be precluded
from taking any protection under the ouster clause,

19t p. 760. Emphasis added.
"
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if it is found that the detention order is not in
compliance with the statute?
In the words of Musdapher JCA (as he then was):
The courts have evolved mechanisms of interpreting
discretionary powers restrictively. In this way,ucs
have been able to preserve the rule of law. Ineratt
involving ordinary laws, the courts in Nigeria habe
jurisdiction to examine in appropriate cases how
discretionary powers are exercised. It is part hef t
Administrative law which frowns at abuse or miso$e
power?!
The respondents were not satisfied with the deatiefathe Court
of Appeal, hence they appealed to the Supreme Cdinme
appellant also cross-appealed. The Supreme Colld afreeing
with the Court of Appeal on the status of the AdncCharter on
Human and People’s Rights however disagreed wehQburt of
Appeal’s position or decision on the extent of pmavef judicial
review of the actions of the Inspector General led Police.
According to Achike JSC (of the blessed memory):
The authority conferred with the power to issue detntion
orders under the State Security (Detention of Persw)
Decree No. 2 of 1984 is vested with expansive powehich
is both discretionary and subjective. There is no ldigation
in him to disclose reasons in the way and manner he
exercises his subjective discretion... . Now, let nreturn to
the case in hand. It is quite clear that the provisns under
section 1 (1) of Decree No. 11 of 1994 give the pestor
General of police a free and unfettered power to &h his
conclusion, relying on such data and information tht he
may deem fit in being satisfied that any particularperson’s
act is prejudicial to state security. No reasons a&r given by
the detaining authority to anyone as to how a detaee is or
constitutes himself in acts detrimental to state serity. Put
tersely but frankly, it is manifest that the power vested in
the detaining authority can be wielded arbitrarily and
capriciously without any remedy or right to seek areview of
the decisions of the detaining authority...learned ass-
appellant’s counsel has urged that the phrase “ifite Chief
of Staff is satisfied” should be interpreted to mea “if the
chief of staff has adequate reasons in fact to batssfied”.

2Ybid. Emphasis added.
2L At p. 749.

12



Nigerian Juridical Review Vol. 10

With utmost respect to counsel, | am unable to acpe this;

it is an unwarranted encrustment on the plain and

unambiguous provisions of the statute... . It is pement to

remember that the relevant time of the operation ofthese

Decrees was during the military regime, a time thatthe

provisions of the 1979 Constitution had been substéally

suspended and when judicial powers of the state haugken

radically eroded and inclusion of ouster of the juisdiction

of courts of law in statutes became the rule rathethan the

exception. It is against this background that the [enitude of

subjective discretionary power conferred on the detining

authority could be better appreciated??
The Supreme Court decision iAbacha v. Fawehinmiwas
delivered on 28 April, 2000 after the country had been returned to
democratic rule in 1999 following several years rmilitary
interregnum. One would have thought that the decigiould have
been influenced more by democratic ideals rathean th
justifications for aberrations and atrocity perpttd by military
dictators. The views as expressed by Achike JSGealsan be
properly taken to be the view of the Supreme Courthe issue
since it was not challenged by any other Justiceh@fCourt. This
in our humble view is rather unfortunate. This iscéuse, the
decision as it were, confers on an administratyenay unfettered
discretion which is an anathema to the rule of [@is cannot be
right because even the military government itseifally proclaims
that it is operating the rule of law. A close reflen on the case of
Padfield v. Minister of Agriculture, Food and Fistes would
reveal that in our Administrative Law, there is sach thing as
unfettered power. Thus, even if a statute purgorigest power or
discretion on an authority in absolute terms swtha Minister or
some other body to take action if he is satisfibé, courts have
ruled that he must be satisfied upon reasonablengio If there
are no reasonable grounds to support his findibgnust be
reviewed. As rightly observed by Lord Denning MRBreen v.
Amalgamated Unign Padfield is a landmark in modern
administrative law® That was why His Lordship, Pats — Acholonu
remarked that the trend they were adopting in therCof Appeal
is the current trend in this area of the law.

It is true thatstricto sensujudicial review is limited to

pronouncing on the legality but not on the meritsvisdom of an

22 At p. 329 — 330. Emphasis mine.
B supra.
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administrative decision, action or inaction. Theingiple is
founded upon the doctrine of separation of powenghvassign
functions to the different arms of government. Thimsjudicial
review, the reviewing court proceeds from the peenthat the task
at hand is one that belongs to a different armosegiment and its
role is limited to determining whether that armgoivernment has
properly exercised the power within the ambitshaf law. Where
the concerned arm of government has not exercisethsk within
the law, it can only declare it illegal but it caniimpose its views
or interpose its own decision for that of the ageoancerned for
that would also amount to a wrongful usurpationaothority.
These principles were recently restated by the &uoerCourt in
Egharevba v. Eribg*

The principles as stated by the Supreme Coum@dnubt
correct. But they are not foolproof. In the firgisiance, it is
recognized today that the principles of separadfopowers are not
as water-tight as originally conceived by MontesquiThis has
also led to recognition of the principle of delégatof powers by
the courts even in the face of hostile constitw@lgurinciples. The
executive today exercise not only executive fumdioqua
executive functions but also judicial and legislatifunction.
Dealing specifically with review of administratiaetions, the truth
is that in many cases, where the boundary betwegality and
merits is to be drawn is often impossible. Somesasay be clear
and pose no problem. But in some others, the issfuegality may
be so intertwined with the merits that there cannbeway of
pronouncing on the one without expressly or impjied
pronouncing on the other. Such situations are coaybato cases
where the courts are called upon to pronounce @in jilirisdiction
in limine but the court finds that it cannot make such a
pronouncement without going into the merits of tase. In such
cases, the courts have held that it is entitlegbtanto the merits of
the case, take evidence and at the end of the dake na
pronouncemerft This principle could be extended to the exercise
of powers of judicial review so that in cases whegality is tied
up with the merits, the court can pronounce onntiegits. On the
other hand, since delegation has already been t@ctdyy our
courts, the principle could be developed that artcfaced with a
situation where the legality is so intertwined wilie merits as to

24 Egharevba v. Erib§2010] 9 NWLR (pt.1199) 411
% gee for instancakoju v. Adelekg2007] 4 NWLR (Pt. 1025) 423 SC at 622
and 699.
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be inseparable, the court would be deemed to heee telegated
with the power to act for the agency or other adstiative body.

That way, the issue of usurpation and separatigmowafers would

have been effectively dealt with.

The views expressed above are strongly suppostetieh
fact that where statutorily, an appeal lies frora ttecision of an
administrative body to a court of law such as thghHCourt, the
Court is placed in exactly the same position asatiministrative
body and the court could interpose its decision tf@t of the
administrative body. It is a paradox that while tHegh Court
exercising powers of appeal over the decision chA@ministrative
agency could interpose its decision for that ofagency, the same
court exercising powers of judicial review could do so. It does
not appear to stand to reason to continue to makedistinction
especially in view of the fact that the High Coextept in so far as
the Constitution has provided otherwise remainswtoof general
jurisdiction. The essence of the general natutbefurisdiction of
the High Court is to enable it to do justice asnaen the warring
parties. Where the circumstances so dictate, thergenature of
the jurisdiction of the court should enable it toake a
pronouncement on the merits or wisdom of an adtnatige
decision. After all, that is the essence of powang check against
power. If there are facts at the disposal of thenag which it may
not find expedient to disclose to the aggrievedz@it, then, the
agency should be under obligation to disclose #imeesto the court
in privileged circumstances so as to enable thettcmach a
decision that meets the justice of the case. Tliectefof the
traditional notions of judicial review as expoundsdthe Supreme
Court is to curb the unlimited jurisdiction of thiggh Court but we
think this should not be so. That unlimited jurctdin should
extend to making any decision as the justice ohgecademands
even in a judicial review proceedings.

VI. Recent Developments

Some landmark developments have occurred receatlurther
propel and intensify the move towards giving judidieview an
expanded scope in Nigeria. These are the enactmoerthe
Freedom of Information Act, the new Fundamental hiig
(Enforcement Procedure) Rules 2009, the Nationair&nmental
Standards and Regulations Enforcement Agency (Estatent)
Act 2007 (the NESREA Act) and the decision of theu@ of
Appeal inFawehinmi v. President, Federal Republic of Nigeiia
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Ors® These statutes and decision have the effect obligming
the debilitating effects ofocus standiin many aspects of public
law, fundamental rights proceedings and environaient
proceedings respectively.In Fawehinmi v. President, Federal
Republic of Nigeria & Ors.two former Ministers were paid
remuneration for their office in foreign currenaydafar in excess
of what was provided for in the law, i.e. the CertRolitical and
Judicial Office Holders (Salaries and Allowances) &ct No. 6 of
2003. Chief Gani Fawehinmi went to court to chaljlerthe legal
validity of those payments. An objection was takerbehalf of the
respondents on groundster alia that Chief Fawehinmi did not
havelocus standito bring the action. The Court of Appeal, held
that he hadocus standi Aboki JCA delivered the lead judgment
with which Muhammad and Uwa JJCA concurred. Acaaydio
His Lordship, Aboki JCA, the Supreme Court has deghfrom
the former narrow approach idesanya’'s Casand subsequent
decisions on the issue lafcus standiOn the other hand, the new
Fundamental Rights Enforcement Procedure Ruleem B(e) of
the Preamble to the Rules provides that:
The court shall encourage and welcome public istere
litigations in the human rights field and no human
rights case may be dismissed or struck out for want
locus standi In particular, human rights activists,
advocates, or groups as well as any non -
governmental organizations may institute humantsigh
application on behalf of any potential applicam. |
human rights litigation, the applicant may incluaiey
of the following:
i. Anyone acting in his own interest;
ii. anyone acting on behalf of another person;
iii. anyone acting as a member of, or in the
interest of a
iv. group or class of persons;
V. anyone acting in the public interest ; and
vi. association acting in the interest of its
members or othdandividuals or groups.

26[2007] 14 NWLR (Pt. 1054) 275.

2T See O. D. Amucheazi, “The Arbitration Alternatite the Settlement of
Environmental Disputes,” in O. D. Amucheazi & C. @gbuabor (eds.)
Thematic Issues in Nigerian Arbitration Law & Praet (Onitsha: Varsity
Press Ltd, 2008) pp. 68-87 at 74-80.
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Order 2 rule 2 of the new Rules then went aheagrdeide that
“an application for the enforcement of the FundataleRight may
be made by any originating process accepted bydlbet which
shall subject to the provision of these Ruleswithout leave of
Court”. While item 3(e) of the Preamble to the nd&wles
dismantled the impervious wall @dcus standiOrder 2 rule 2 has
the effect of relaxing any complexities or contn®ies as to the
mode of commencement of proceedings. Order 2 ria2thus
laid to rest the argument whether the Fundamentght®
Enforcement Procedure Rules is the only way to cenua an
action complaining of an infraction of fundamentayht. The
dictum of Bello CIN inOgugu v Staf@ to the effect that the
provisions of section 42 of the Constitution foe tbnforcement of
Fundamental Rights enshrined in Chapter IV of tlumgTitution
are only permissible and do not constitute a molyopar the
enforcement of those rights which was confirmedAlmacha v.
Fawehinmihas now been codified. According to Onuoha, and we
agree with him, the 2009 Fundamental Rights Enfom#
Procedure Rules is as revolutionary as it is bretimg. It not
only liberalized the issue dbcus standin relation to fundamental
rights enforcement litigation in Nigeria, it alsofused a great
sense of urgency in the conduct of fundamentaksighforcement
litigation in Nigeria:

The Freedom of Information Act (FOI Act) has very
serious impact on the availability of judicial rewi in Nigeria.
Section 1 of the FOI Act deals a very deadly blawtlee doctrine
of locus standin Nigeria. It expressly gives the right of access
court to citizens to compel public authorities tioniish information
under the Act. It provides as follows:

(1) Notwithstanding anything contained in any other

Act, Law or regulation, the right of any person to
access or request information, whether or not
contained in any written form, which is in the
custody or possession of any public official,
agency or institution howsoever described, is
established.

28 (2000) 2 CLRN 14 at 17. On this controversy, seeegally Joshua E Alobo,
Exposition and Notable Principles on Fundamentabh®& Enforcement
Procedure Rules 200@\buja: Diamondreal Resources Consult, 2010) 32 —
42.

2 gee G. A. Onuoha, “Special Jurisdiction of the Hi@ourt and the
Fundamental Rights Enforcement Procedure Rules,2008rnal of Nigerian
& Comparative LawVol. 1 [2012] pp. 100-106 at 106.

17



Expanding The Frontiers Of Judicial Review In Nigeria: The Gathering Storm
C. A. Ogbuabor

(2) An applicant under this Act needs not demonstrate
any specific interest in the information being
applied for.
(3) Any person entitled to the right to information

under this Act, shall have the right to institute

proceedings in the Court to compel any public

institution to comply with the provisions of this

Act.
As evident from the provisions of section 1 of @l Act, it is no
longer open to public agencies to argue that agpiifor judicial
review does not havéocus standiwhere such an applicant
challenges the non-release of information coveretbuthe Act?
The National Environmental Standards and Regulation
Enforcement Agency (Establishment) Act 2007 by isac? of
the Act imposes an imperative public duty on theray tointer
alia enforce compliance with laws, guidelines, policiaad
standards on environmental matters; enforce congaiavith the
provisions of international agreements, protoaodsiventions and
treaties on the environment including climate cleang
biodiversity, conservation, desertification, forgstoil and gas,
chemicals, hazardous wastes, ozone depletion, enari wild
life, pollution, sanitation and such other enviremtal
agreements as may from time to time come into fand enforce
compliance with policies, standards, legislatiod guidelines on
water quality, environmental health and sanitatiom;luding
pollution abatement. On the other hand, by secli@i the Act,
the agency shall have power itder alia prohibit processes and
use of equipment or technology that undermine tivirenmental
guality; conduct field follow-up compliance with tsetandards
and take procedures prescribed by law against aalater;
conduct public investigations on pollution and tegradation of

30 For a critical review of the Act, see Open Socibktiiative, “Freedom of
Information Act Signals Consolidation of Nigeridl®mocracy,” available at
http://www.opensocietyfoundations.org/press-relgéissedom-information -
act-signals-consolidation-nigeria-s-democréast accessed 29 October 2012.
See also Elijah Ogbuokiri, “Nigeria: The Limits Bfeedom of Information,”
available at http://allafrica.com/stories /201110110632.htm| essed 29
October 2012ast accessed 29 October 2012; Ayuba A. Aminu,ayahY.
Malgwi, Bulama Kagu & Ibrahim Danjuma, “Nigeria @dom of Information
Act 2011 and it's Implication for Records and OéiSecurity Management,”
2011 International Conference on Information andakte IPEDR vol. 21
(2011) pp. 78-84, available atttp://www.ipedr.com/vol21/16-1CIF2011-
F10011.pdfast accessed 29 October 2012.
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natural resources, except investigations on ollag@; etc. The
provisions of sections 7 and 8 of the NESREA Aalldoeasily
lead to conflicts between the agency and otheraggmas well as
between the agency and individuals. The matteralacesuch that
the courts could easily pronounce upon the maritee event of a
conflicting opinion based on empirical evidenceeTiature of
many of the matters places the courts in as gopalsdion if not
better than the agency in the event of conflicter€his therefore
no valid reason why the courts cannot pronounce tpe merits
of the target activity in the event of a disputeor®l importantly,
the Minister under the Act pursuant to section 84he Act has
made several regulations (eleven of them in 2808hich have
the effect of relaxindocus standirequirements in environmental
matters. For instance, under Regulation 10 of thatioNal
Environmental (Noise Standards and Control) Reguiat2009:
1. Any person may complain to the agency in writing

if such a person considers that the noise levels

being emitted, or likely to be emitted, may be

higher than the permissible noise levels under

these regulations or reaching disturbing

proportions.

2. In any such complaint under sub — regulation (1)

of this regulation, it is not necessary for the

complainant to show or prove personal loss or

injury or discomfort caused by the emission of the

alleged noise.
Questions may arise as to the utility and relatignof these
provisions to judicial review cases. However, sugestions
would only arise if judicial review is pigeon-holethd given a

31 See the Official Gazette of the Federal Republiitligeria Nos. 58 — 68 of
2009. They are : National Environmental (Wetlarsjer Banks and Lake
Shores) Regulations 2009; National Environmentaht@hshed, Mountainous,
Hilly and Catchment Areas) Regulations 2009; NatloEnvironmental
(Sanitation and Wastes Control) Regulations 200&tiddal Environmental
(Permitting and Licensing System) Regulations 200&jonal Environmental
(Access to Genetic Resources and Benefit SharingguRtions 2009;
National Environmental (Mining and Processing ofC®res and Industrial
Minerals) regulations 2009; National Environmerf@tone Layer Protection)
Regulations 2009; National Environmental (Food, ages and Tobacco
Sector) Regulations 2009; National Environmenta&ix{ife, Wearing Apparel,
Leather and Footwear Industry) Regulations 2009%joNal Environmental
(Noise Standards and Control) Regulations 2009;retidnal Environmental
(Chemical, Pharmaceutical, Soap and Detergent Matwing Industries)
Regulations 2009.
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highly restricted definition. But immediately ju@t review is
broadly defined to include the power of the coarstrutinize the
actions and inactions of the government especieilly a view to
determining the legality or otherwise of such auttio the
relevance of these new laws become apparent in ttet
underscore the very essence of access to justiost Mdicial
review cases would essentially be cases touchingirmatamental
rights and freedoms including the right to fair teg as well as
environmental rights. This is apparently why untler old rules,
judicial review proceedings and fundamental rightsceedings
followed exactly the same procedure. A close sayubif the cases
would reveal that it is the practice in judicialiev cases that has
been codified in fundamental right cases, i.et titva action could
be commenced either by writ of summons, applicaonudicial
review or other originating process as witnessedMilfitary
Governor of Imo State v. Nwauwalt is most probable that the
rules relating to the commencement of judicial egwi
proceedings would in due course be reviewed araxed| to fall
in line with the ethos of the moment as expressethe new
Fundamental Rights Enforcement Procedure RuleseXpegessed
intention of these laws is to increase access $ticp’® By
expanding the mode of commencement of action whkiohld
naturally include judicial review as well as expigdthe scope or
category of persons who can come forward to veatidaclaim,
the new laws have greatly increased the scopeauécial review.
The net effect of these developments is that jatli@view will
become more available to aggrieved citizens eslheaiahe area
of fundamental rights and environmental rights.

V. Conclusion

The Supreme Court’s view, per Achike JSC Abacha v.
Fawehinmion the reviewability of the powers of the IGP does
reflect the true and contemporary approach to eserof
discretionary power. Such views turn officials il&viathans. It
cannot be supported. The Court of Appeal decisibricnsly
provides a better line of authority because it ptas the rule of
law and not rule of arbitrariness as supported bkike JSC. It is
the considered view of this paper that even thotlhghSupreme
Court over-ruled the Court of Appeal on this isstie Court of

32[1997] 2 NWLR (Pt. 490) 675.

3 For a review of the NESREA Act, see M T Ladan, ViRe of NESREA Act
and Regulations 2007 — 2009: A New Dawn in Envirental Protection in
Nigeria”, Nigerian Bar JournalVol. 6, No. 1, July 2010, pp. 176 — 200.
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Appeal decision has firmly laid the foundation ftire proper
development of the law. The attitude of the CodirAppeal is in
tune with the basic philosophy informing the enaatrof the FOI
Act, the NESREA Act and the new Fundamental Rights
Enforcement Procedure Rules 2009, which have isectaccess
to justice. With the Court of Appeal decision ahé toming into
being of these new statutes, the storm has stgatring and it is
only a matter of time before the views expressavatby Achike
JSC would be swept away in favour of the trendbdisteed by the
Court of Appeal. The Court of Appeal decision iredegrovides
the new direction for the development of our lawjuicial review
of administrative actions. For it shows not onlgttthe courts are
prepared to recognize the principle that there dashing like
unfettered power under our administrative law, &lso, that, in
deserving circumstances, the courts would breakndihne barrier
between legality and merits of a claim, by goingpithe factual
situation to determine the reasonableness or oibernef an
administrative decision in order to do justice. fTiudicial attitude
is highly commendable and it is expected that thpr&me Court
would use the earliest opportunity to take a seclood at the
Court of Appeal position irawehinmi v. Abachavith a view to
adopting the trend canvassed therein. The challdr®jere the
Supreme Court will be to delineate the conditionslar which a
court exercising powers of judicial review can gtoithe merits of
the case. In tackling that question, it is subrditteat there can be
no hard and fast rule since a reviewing court nalisays have at
the back of its mind that it is a superintendinthatity and that the
only reason why it is called into play is to avaidailure of justice.
However, in exceptional circumstances, the courstnne entitled
to intervene by going further than just restrictitgglf to merely
declaring the legality and not pronouncing on therite. What is
an exceptional circumstance must be left to beraéted on the
basis of each case. Finally, it is to be noted wiale FOI Act, the
NESREA Act and the Fundamental Rights Enforcemeotdtiure
Rules 2009, have all relaxebbcus standirequirements, the
provisions of the FOI Act and the NESREA Act in tiarlar have
great potentials for extending judicial review tenits of a target
activity.
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