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DEVELOPING A STATUTORY FRAMEWORK FOR ADR
IN NIGERIA ©

Abstract

This article aims at examining the role of Alternative Dispute
Resolution (ADR) mechanisms in the resolution of commercial
disputes and strongly advocates for the enactment of laws to
harmonize and facilitate the operations and use of these
mechanisms in settling disputes in Nigeria. It was discovered
that only arbitration and conciliation have got statutory
framework in Nigeria. The practical implication of this state of
affairs is that the use of other forms of ADR in Nigeria is not
legally organized, coordinated and harmonized leading to a
lacuna in the resolution of commercial disputes at the Federal
level. The article demonstrates in a unique manner the
importance of having a legidative framework for all forms of
ADR in settling disputes and suggests practical ways to achieve
this legidlative framework.

1. Introduction
Dispute or conflict is part and parcel of humare,libnd must
always be present. But they have to be resolvestich a manner
as to ensure peace, stability, harmony and progmnesal aspects
of human society. The basic means of dispute résalus
through mutual negotiation, failing which the inention of a
third party ensues. A third party is either appraat by the
disputants or he intervensgo motu (on his/her own accord) to
help resolve the dispute. With the passage of,ttine gave rise
to court system and Alternative Dispute Resolu{®bDR).
Alternative Dispute Resolution mechanism is a baske
procedures outside the traditional process ofdiian or strict
determination of legal righfslt may also be elucidated as a range
of procedures that serve as alternatives to libgathrough the
courts for the resolution of disputes, generallyoining the
intercession and assistance of a neutral and iraptrird party?

Y Edwin Obimma Ezike, B.D. (Rome), B.Phil. (Rome) BL..LL.M. Ph.D.
(Nig.), Barrister, Senior Lecturer and Head, Deparit of Public and Private
Law, Faculty of Law, University of Nigeria, Enugu a@pus;
edwin.ezike@unn.edu.ng
O. Agbakoba;Need for National Arbitration Institution in Nigatj in O. D.
Amucheazi and C. A. Ogbuabor (edsJhematic Issues in Nigerian
Arbitration Law and Practice (Onitsha: Varsity Press Ltd., 2008), pp. 1-8 at 2.
P. O. Idornigie,“Alternative Dispute Resolution Mechanismsn A. F.
Afolayan and P. C. Okoriéviodern Civil Procedure Law, (Lagos: The Dee-
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This mechanism exists in different forms like andiion,
mediation, conciliation, negotiation, mediationitnddion (med-
arb), mini-trial, etc.

The good thing about ADR is its ability to give bamarty
a sense of being right. People naturally disliking told that
they are wrong. This view is supported by somenieg authors
who maintain that while in any dispute, one partgynbe right
and the other wrong, there could also be some eleaigight on
each side; or one party may be morally right anotlar legally
right; or genuine differences of perception or apis may allow
each to be right from different vantage poi#DR is as old as
human history. Jesus Christ who lived more than tiamisand
years ago spoke in favour of settlement out oftcode said:

If someone brings a lawsuit against you and takesty court,
settle the dispute with him while there is timefdve you get to
court. Once you are there, he will hand you owethe judge,
who will hand you over to the police, and you vid put in jail.
There you will stay, | tell you, until you pay tlst penny of
your fine?

Also in the Holy Koran, there is a similar teachibg Prophet
Mohammed.

The emergence of ADR has also been describedeggmla
transplant. This is becauste ADR movement that has recently
developed in modern societies has been describadetsirn to a
simple model of dispute settlement used in the gadtin modern
non-Western societié8. In Nigeria, only arbitration and
conciliation have received statutory backing atfeeeral level,
whereas all the other forms of Alternative DispRiesolution are
gradually taking hold as means of resolving dispiitEhis is still
mostly at the State level but even at that, thevipians of the

Sage Nigeria Ltd., 2007), pp. 563-585 at 563.
5p. B Kestner, R. D. Hyde, J. M. Johnsas, al, “Alternative Dispute
Resolution: An ADR Primér The Association Sanding Committee on
. Dispute Resolution Journal, Vol. 11l (1989), p. 63.
5 Good News Bible, Mt. 5:25 & 26; Lk. 12; 58 & 59.
The Holy Koran, Surah 49, Al-Hujurat verse 9 & 10.
E. Grande;Alternate Dispute Resolution, Africa and the Stmuetof Law and
Power: The Horn in Contekfournal of African Law, Vol. 43, No. 1 (1999)
pp. 63-70 at p. 63.
See the Arbitration and Conciliation Act, Cap. AL&ws of the Federation of
Nigeria 2004.
Although in some States in Nigeria for example dasadstate, recourse to
Alternative Dispute Resolution is provided for.
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Laws or Rules of courts on Alternative Dispute Reton
mechanism is still nebulous and devoid of any nregfi
contribution to the effective advancement of Alaive Dispute
Resolution Mechanism. It is therefore necessatgiajuncture to
explicitly state that the purpose of this articteto examine the
possibility of creating a proper legal framework &ach aspect of
all the forms of ADR systems that are in populaggsin Nigeria
in an Act of the National Assembly. This no doubli imject an
effective and efficient ADR mechanism into the Niga legal
system.

2. ADR and Arbitration: The Controversy
It is necessary to analyze the controversy surriogndrbitration
as an ADR mechanism before dwelling on the crushisf work.
Alternative Dispute Resolution seems to have abaedo
arbitration as an integral part of the mechanisminidons differ
considerably about whether to classify arbitratienADR or not.
This is because arbitration shares the featuresmmonto both
ADR properly so-called and litigation. In one caarg those who
think that arbitration should not be grouped withew forms of
ADR.® Prominent among this group are Redfern and Hurfter
them, arbitration would have been included in ADRhe latter is
used in a wide sense of methods of resolving dispather than
those adopted by the courts. But for the fact tHaR is not
always used in this wide sense, arbitration is inotuded in
ADR.™ In support of their view, the authors quoted Cmad
Dixon stating that:

Arbitration presents an alternative to the judigmbcess in

offering privacy to the parties as well as procetiiexibility.

However, it is nonetheless fundamentally the samthat the

role of the arbitrator is judgmental. The functiohthe judge

and the arbitrator is not to decide how the probitesulting in

° See H. Brown & A. MarriottADR Principles and Practice, (2nd edn., London:
Sweet & Maxwell, 1999), p. 20; A. A. Asouzinternational Commercial
Arbitration and African Sates. Practice, Participation and Institutional
Development, (Cambridge: Cambridge University Press, 2001133- where
the author says that arbitration started first ag pf ADR but later differs
from ADR because of maturation of arbitration arapuydarization of ADR
and J. Orojo and M. A. AjomolLaw and Practice of Arbitration and
Conciliation in Nigeria, (Lagos: Mbeyi & Associates (Nigeria) Ltd. 1999, p
4-5.

10 A. Redfern and M. Huntet,aw and Practice of International Commercial
Arbitration, (4th edn., London: Sweet & Maxwell, 2004), pp.-387, para. 1-
71.
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the dispute can most readily be resolved so muchtoas
apportion responsibility for that probleth.

For this school of thought, therefore, althoughiteation is a
great alternative to litigation, nevertheless,sitniot ADR strict
sensu (in a strict sense) because it is judgmental amgbges a
decision on one of the parties. There is thereforinner-loser
phenomenon. Arbitration is closer to litigationii® method than
it is to ADR. An agreement to arbitrate is enfotdeaby the
courts, whereas an agreement to enter into an ARBeps will
not be so enforced. However, in Australia, thercbas held that
agreement to conciliate could be enforced wherédnas the
certainty necessary for legal enforceabilftyThe judge defined
what is enforced a@ot cooperation and consent but participation
in a process from which cooperation and consenhtrmegmeé.
There is yet no such rule of law in English or Nige legal
systems. Arbitration is governed by the applicdde whereby its
process and outcome are pre-determined in accardaith an
objective regulatory standard. In ADR, for examptediation,
the process and outcome are determined solelyéwvith of the
parties.

In arbitration, a partg task is to prove his case and
convince the arbitral tribunal that he is right; esas in other
forms of ADR, the task is to convince or compromigi¢h the
other party since the outcome must be acceptedotly marties.
While an arbitrator is empowered to make a bindimgard, in
other forms of ADR like mediation, a mediator haspower to
make a binding decision. The procedure adoptedbitration is
different from that obtained in other forms of ADRtbitrators
must act in accordance with the rules of natursiige, that is to
say, they must hear both parties together anceaddame time. On
the other hand, mediators are free to see theeparilependently
and privately, and because of the duties of confidity, may
nor'][ even disclose to one party what they have belehby the
other:

On the other side of the camp are those who see
arbitration as ADR because of the attributes irestizn common

1 carroll and Dixon;Alternative Dispute Resolution Developments in Lonigl

The International Construction Law Review, [1990 Pt. 4] 436 at 437.

Hooper Bailie Associated Ltd v. Nation Group Pty Ltd (1992) 28 NS WLR

194,

13 See R. Bernsteiftjandbook of Arbitration Practice, (3rd edn., London: Sweet
& Maxwell, 1998), para. 11-06.
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with them, which are absent in litigatiohThese featuremter
alia, are party autonomy in the choice of arbitral unél;
convenience of the parties in the choice of timg wenue for the
proceedings, informality in its conduct, privacydacordiality of
the parties, during and after the resolution of dispute which
makes the relationship to continue unsoiled.

It is the nature of arbitration that puts it irs ijpresent
curious state and rightly so. It has developed dlveryears with
legislative interventions which formalized it t® ipresent status.
However, because arbitration has some featureDét properly
so-called, and some others of litigation, this piecty marks it
out distinctly as a unique form of dispute resantimachinery
with advantages outweighing disadvantages. Wefihrerelassify
arbitration as ADR - a special type of ADR, andcplad topmost
in the list of ADR methods on account of the reasginen in this
work. Variety is the spice of life. It is a healtdevelopment that
there should be different types of ADR so that peapuld have
the freedom to make their choice from a wide raofavailable
options. This feature of multiple choice is thejonaeason why
we advocate for the use of arbitration and othem$oof ADR in
the management of various disputes which ariseladguon
account of human interactions. It is praiseworthyote that this
has been introduced in Nigeria by the concept ofitiNDoor
Courthouse in Lagos and Abuja.

3. The Provisions of Law on Alternative Dispute Resdution
Mechanisms in Nigeria

There is definitely a clear legal roadmap on howd&ploy

arbitration and conciliation in the resolution ofsgltes in

Nigeria. The law vis-a-vis arbitration is as outiéhin section 1(1)

of the Arbitration and Conciliation Act thus:

Every arbitration agreement shall be in writing teomed in a
document signed by the parties or in an exchangkettdrs,
telex, telegrams or other means of communicatioriclvh

14 See A. F. Afolayan and P. C. OkorMpdern Civil Procedure Law, (Lagos:
Dee-Sage Nigeria Ltd., 2007), p. 564vhere the authors while admitting that
there are many features which distinguish arbdarafrom ADR, nevertheless
maintained that arbitration will be considered ag pf ADR in their book.
Although it can be said that this autonomy in ¢heice of arbitral tribunal is
extinguished in institutional arbitrations, thet#l €xists some degree of that
autonomy in that the parties are presumed to kinewnbdus operandi [mode
of operation] of a particular arbitration instituti before they choose to
arbitrate under it.
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provide a record of the arbitration agreement agxohange of
points of claim and of defence in which the existerof an

arbitration agreement is alleged by one party astddenied by
another.

Also any reference in a contract to a document ainimg an
arbitration clause constitutes an arbitration ames# if such
contract is in writing and the reference is suchiasnake that
clause part of the contrac.Consequently in the case of
Continental Sales Limited v. R. Shipping Inc.” the Court of
Appeal explained how arbitration should be commdnicethe
following terms:

Where the arbitrator or arbitrators are bound t@yeointed by
the parties, arbitral proceedings are commencedspect of a
matter when one party serves on the other partpasties
notice in writing requiring him or them to apposm arbitrator
orto aggree to the appointment of an arbitratmespect of that
matter:

Thus, it is certain that under both case law aatlst, arbitration
has a very definite legal guideline on its commemeet, hearing
and rendering of an award. With respect to conwmlia section
38 of the Arbitration and Conciliation Act stipuatthatA party
who wishes to initiate conciliation shall send e ther party a
written request to conciliate under the provisiafighis Part of
this Acf’. The Arbitration and Conciliation Act went furthey
make elaborate provisions on conciliation.

The poser presently is: besides the erudite aduiobraf
pundits on the other types of Alternative Disputes®ution
mechanisms, what is the legal procedure or legah@mage of
those Alternative Dispute Resolution mechanismsNigeria?
Scholars are apt to commend the Rules of Courtset@ourage
recourse to Alternative Dispute Resolution Mechaniso matter
how commendable these Rules are, if they do nadlyivwutline
the procedure for attaining the needed resolutfoacamonious
relationship, their usefulness may be greatly BohitMost recent
of these Rules is Order 16 Rule 1(1) of the CofiAmpeal Rules
2011 which provides that:

13 Arbitration and Conciliation Act, section 1(2).
[2012] 23 WRN 151.

18 Ipid., p. 169 lines 30-40. This is exactly the provisioh the English
Arbitration Act 1996.
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At any time before an appeal is set down for hegrihe court
may in appropriate circumstances upon the requestyof the
parties refer the appeal to the Court of Appeal isliah
Programme (CAMP); provided that such appeal is wfely
civii nature and relates to liquidated money demand
matrimonial causes, child custody or such otheterats may
be mutually agreed by the parties.

With utmost respect and irrespective of the facht thhe
programme is tagged Alternative Dispute Resolutidhijs not at
all alternative dispute resolution. Adeosun v. Governor of Ekiti
Sate & Ors.,” the Supreme Court held that an appeal is an
invitation to a higher court to find out whether qmoper
consideration of the facts placed before it andajyglicable law,
the lower court arrived at a correct decisibrthe Court of
Appeal reiterated this position Wdeh v. Nwankwo® when it held
that an appeal is not a new action but a continuatiorhefdubject
matter of the appeal and is for the purpose oftimyithe
appellate court to find out whether, on proper aersition of the
facts placed before it, and the applicable law,|tiveer court or
tribunal arrived at a correct decisioit. is incontrovertible from
the foregoing that Alternative Dispute Resoluti@migot be found
in whatever guise at the appellate level. Thus gtwvision of
Order 16 of the Court of Appeal Rules 2011 does motany
stretch of imagination tantamount to Alternative sjite
Resolution.

Order 16 of the Court of Appeal Rules 2011 is dyett
situated within the fringe of out-of-court settlamen the case of
Cadbury Nigeria Plgd & Ors v. Securities and Exchanges
Commission & Anor.,”" the Court of Appeal defined out-of-court
settlement as the settlement and term%[%ation obtradipg suit
arrived at without the courts participationThus, any form of
settlement obtained at the appellate level is noalgernative to
court litigation and thus cannot be eligible to greperly called

;3 See Court of Appeal Rules 2011, Or. 16 R. 1(2).
o1 [2012] 24 WRN 1.

Ibid., p. 35 lines 5- 10. See also the cases@fedoyin v. Arowolo [1989] 4
NWLR (Pt. 114) 172 at 211 aneveka v. SCOA [2000] 7 NWLR (Pt. 664)
325.

[2012] 32 WRN 29.

2 |pid., pp. 45 line 45. See the casesAgboola v. UBA Plc. [2011] 31 WRN 1
andOsyji v. Ekeocha[2009] 52 WRN 1.

[2011] 16 WRN 63.

Ibid., p. 76.
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an alternative to dispute resolution. Therefore phevision of
Order 16 does not constitute a legal framework fthe
advancement of Alternative Dispute Resolution maism.

Besides the Court of Appeal Rules 2011, thereotver
Rules of Court that have advocated for the utilwat of
Alternative Dispute Resolution Mechanisms in thiélement of
disputes. Order 25 Rule 2(c) of the High Court efgbs State
(Civil Procedure) Rules 2004 provides that pre-t@anference
should be explored before a matter goes into fedlrimg for the
purpose of promoting amicable settlement of the casadoption
of Alternative Dispute Resolution. Order 17 of tigh Court of
the Federal Capital Territory, Abuja Civil ProcedWRules 2004
provides that:“A judge with the consent of the parties may
encourage settlement of any matter(s) before it, dither
arbitration, conciliation, mediation orany other lawfully
recognized method of dispute resolution”?® The underlined brings
the problem under study to the front burner. Besidebitration
and conciliation, there is no other form of Altetima Dispute
Resolution mechanism that is statutorily recognizedier a
federal legislative framework in Nigeria. This hasposed the
imperative and indeed urgent need to have a legaidwork for
the other ADR mechanisms other than arbitration@mtiliation
in Nigeria.

Assuming without conceding that these rules puthen
toga of an enactment and the judge finally succeedstting the
parties to concede to mediation, negotiation omefeeilitation,
what is the procedure for the commencement of tpeseesses?
How will the outcome of the process be treated? theeparties
going to be bound or will the outcome of the exadbe a mere
appeal to their conscience to tow the path of peddese issues
are nebulous and are attributed to lack of cledrastertainable
legal framework on ADR mechanisms in Nigeria.

4. The Need for a Legal Framework for ADR
By legal framework we mean legislation - law antksuhat will
guide the use of these processes, just as we wlrbade
arbitration laws, arbitration rules, conciliationawls, and
conciliation rules. A legal framework here is metmbe a set of
laws or rules of law that is used as an anchoragéné effective
operation of Alternative Dispute Resolution mechkani in
igeria. As already noted, only two aspects of ABRrbitration
and conciliation— have received legislative backing in Nigeria.
This is unacceptable in the light of the impact ABRnaking on

% Emphasis supplied.
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the Nigerian society. There is therefore the urgeed to provide
a legislative framework for the_other forms of ARR has been
achieved in some jurisdictions.This can be done either by
incorporating mediation, negotiation, med-arb, rtif@l, etc into
the Arbitration and Conciliation Act, or by enagfia fresh piece
of legislation altogether.

5. Arguments for and against Institutionalizing ADR
Some may argue that institutionalizing non-bindiigR options
will ossify them thus re (gering them unattractive they will
thereby lose their flexibility” They also argue that it was because
arbitration was institutionalized by legislationathit has been
hijacked by judicial process.
We think otherwise. Providing a formal framewok f

ADR especially mediation will enhance its operasicior the
following reasons:

It will provide uniform rules for its applicatiofhis will in turn

make it more attractive for both local and foreigaestors. It

will promote greater use of ADR as the Law and Rulall

encourage the use thereof, and sometimes make dhe u

mandatory if circumstances so allow.

It will not remove the flexibiligl of ADR, as somgeople fear.
Like Conciliation Rules already establishedstatutory backing
for mediation will not only preserve the nature asbsence of
mediation as a non-binding ADR process, but wiloaknhance
its operation by creating a conducive legal envitent. The
courts will be brought in very minimally only foreas where
their services are inevitably needed in order tojukiice and
realize the intention of the parties. It will no¢ lhar-fetched to
envisage abuses when ADR becomes widely acceptbdised.
A form of judicial control will become imperative tsafeguard
against such abuses.

The above suggestions are in line with the eatliesis
that arbitration occupies a special place among AfyRtems.
Arbitration has not been hijacked by the judiciabqess which
then makes it to become another form of litigateoept in name.
It has been argued elsewhere by the present wihitr ADR

27 See for example the United States Uniform Medm#@t 2001 which is a

legal framework for Mediation and was enacted lith principal purpose of

harmonizing similar State laws; the Mediation AétTeinidad and Tobago

2004; the Australian Mediation Act 1997 and the @Gmrcial Mediation Act

2010 of Ontario, Canada.

See Redfern and Huntep. cit. p. 45 para. 1-94.

2% See Arbitration and Conciliation Aabp. cit., note 7. Part Il of the Act is on
Conciliation. Schedule 3 is Conciliation Rules.
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rocess needs the help of the court to fully reabz objectives’

hat is urged is that cotstinterventions should be as minimal as
P05.5|b.|e in order to retain party autonomy, infditpaand
lexibility which are the hallmarks of ADR. Leg#&lve
framework and the coustnecessary intervention will not destroy
these options as ADR process.

rogress in this line of thought has already beadamn

both foreign and local jurisdictions. In UK, ciitigation has
undergone radical changes as a result of the regfethie Civil
Procedure Rules under the chairmanship of Lord ¥YWoOIne of
the major reforms introduced by the new Civil Pahae Rules of
April 1999 is the development of active case maregg which
includes encouraging the %%rties to use ADR praeeduthe
court considers it appropriate Sanctions are normally imposed
on parties who should have taken the benefit of AD#&hanisms
but failed jo do so, and case law has equally vl the new
proceduré’

In the United States, Congress in 1998 enacted the
Alternative Dispute Resolution Act, with respect ttee use of
alternative disg)ute resolution processes in thetddniStates
District Courts®

In Nigeria, certain jurisdictions have gone a dtether in
institutionalizing and enabling a proper framewfok ADR. In
Lagos State, for instance, the legislature did blyi€njoining the
courts to promote_reconciliation and amicable eetént of
disputes before thefi.Also, High Court Rules provide for a Pre-
Trial Conference, in which the Judge issues a médonference
notice in Form 17 for the purpose of, among othpremoting
amicable settlement of the case or adoption ofratere dispute
resolution®™ In Abuja, it is mandatory to include a pre-action

¥ see E. 0. Ezikeé;The Validity of Section 34 of the Nigerian Arbitiat and
Conciliation Act, The Nigerian Juridical Review, vol. 8 (2000- 2001), pp.

l142-143.

2 English Civil Procedure Rules, 1999, r. 1.4(e).

SeeDunnett v. Railtrack Plc (2002) WLR 2434, where the Court of Appeal
refused to make a cost award against Miss Dunreithad been unsuccessful
in her action against Railtrack Plc both at firsstance and on appeal on the
ground that Railtrack had refused her earlier affemediate the dispute. See
also Cable & Wireless Pic v. IBM United Kingdom Ltd (2002) EWHC (Ch.)
2059.

See “Alternative Dispute Resolution Act 1998available at <

. http://www.epa.gov/adr/adra_1998.pdf> (last acad2deOctober 2010).
3 See section 24 of the High Court Laws of Lag@deS2003.
Order 25, Rule 1 (1) (c) of the High Court of Lag6tate (Civil Procedure)
Rules, 2004.
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counseling certificate while commencing a civiliaotin the High
Court of the Federal Capital Territof3.

Some form of ADR has also been applied in criminal
matters. Compounding of offences is provided foa fiew f%deral
enactments. In Section 41 of the National Park iSerict, tgg
National Park Service has the 8ower to compounénc#s,
Also, the Births, Deaths, etc. (Compulsory Regigirg Act”
empowers the Registrar-General to compound offeranad the
commission to make regulations for the compoundinig
offences? Also, the Customs and Excise Management*Act
Provides that ghe Board may stay or compound aonggedings
or an offencé:

This trend of introducing some form of alternatdispute
resolution in criminal cases is also seen in araftgstatutes. The
Economic and Financial Crimes Commission“Agrovides that
the Commission may compound any offence punishahtier
this Act by accepting such sum of money as it thifik not,
exceeding the maximum amount to which that persouldvhave
been liable if he had been convicted of that ofé€fiAlso, the
Corrupt Practices and Other Related Offence$®&thpowers the
Independent Corrupt Practices and other RelatedenOéls
Commission to issue a certificate of indemnity twitness upon
full disclosure of things he has been lawfully askand such
certificate shall be a bar to any proceedings speet of the
things disclose®

3 Order 4 Rule 17 of the High Court of the Federabi@l Territory (Civil
Procedure) Rules 2004 provides that A certificatepm@-action counseling
signed by Counsel and the litigant, shall be fitddng with the writ where
proceedings are initiated by counsel, showing that parties have been
appropriately advised as to the relative strengthsweakness of their
respective cases, and the Counsel shall be pelgtinble to pay the costs of

37the proceedings where it turns out to be frivolous.

8 Cap. N65LFN 2004.

But this is without prejudice to the powers of tAgorney-General of the
federation under section 174 of the Constitutiorthaf Federal Republic of

9 Nigeria 1999.

20 Cap. BOLFN 2004. .

a1 Ibid., s. 45 and 49 respectively.

e Cap. C49.FN 2004.

23 Ibid., section 186.

4 Cgp. ElLl_ZN 2004.

45 Ibid., section 13(2).

16 Cap. C31LFN 2004.

Ibid., section 63.
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State legislation are also adopting the trend wbducing
some form of ADR in criminal justice. Section 26 tfie
Magistrate Court Laws of Lagos State provides tivatcriminal
cases, a Magistrate may encourage and facilitetsgttlement in
an amicable way of proceedings for common assaufbroany
other offence not amounting to felony and not agaged in
degree, on terms of payment of compensation orr airens
approved bP]/ hir.

In the North, the Criminal Procedure Code, in secti
339, makes detailed provisions for the compounaingffences.
Subsection (1) of the section provides that therafés punishable
under the sections of the Penal Code describetiarfitst two
columns of Appendix C of the Criminal Procedure €aday
subject to the subsequ?]nt provisions of this sectibe
compounded by the persd smentiongg in the third column of
that Appendix. Some of the offenCesmay be compounded
without the leave of the court at any time befdne tccused
person has been convicted by the court or commitiedrial to
the High Court, while other offencesnay be compounded before
the accused person has been convicted by a cocwhunitted for
trial, only with the consent of the court which hagsdiction fo
try the accused person for the offence or to corhimitfor trial?

However, in the Southern states, the Criminal Code
expressly forbids the compounding of offeriteSection 127
provides that:

Any person who asks, receives, or obtains, or agreattempts

to receive or obtain any property or benefit of ddyd for
himself or any other person upon any agreement or
understanding that he will compound or conceal lanfe or

will abstain from, discontinue, or delay a prosemutfor a
felony, or will withhold any evidence thereof, isilly of an
offence.

The introduction of compounding of offences is agpessive and
therefore a welcome development considering the beunof

*" These persons are those who bear the direct comses of the act
constituting the offence, for example, the persmiwhom hurt is caused, or
who is defamed, or who is compelled to labour etc.
These are offences mentioned in Part | of Apperilinf the CPC. They
include causing hurt, criminal trespass, defamaticniminal intimidation,
adultery, among others.
The offences mentioned in Part 11 of Appendix Ghef CPC. They include
causing grievous hurt, house trespass to commidff@mce punishable with
50imprisonment, unlawful compulsory labour, amongeosh

CPC section 339 (5).

Especially felonies.
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criminal cases pending before the courts in Nigeltias our
humble view that the South should borrow a leafmfitthe North
in this regard. We also advocate aXpIyi_ng ADR i pinosecution
of as man?/ offences as possible. A visit to somthefprisons in
Nigeria will clearly show that our courts are oweowded with
cases, and the need to provide a legal frameworkADR
settlement of minor criminal cases becomes veryaag. In
some of these prisons the number of detainees ingaditial
outnumbers those serving their sentences. Margimgss have
actualcljy_ stayed Ion_?er than the maximum period theuld have
served if found guilty. And of course, there is gainsaying the
fact that a good number of them are innocent,ithit say, that if
they had been tried, they would have been foundr;u'dx% of the
offénces as charged. For these types of people, the judicial
system has woefully failed them. They have nottgetjustice
they truly deserve.” Some of them die in detenton others
finally get freedom, not from the courts, but frélne prerogative
of merc foI_IowinIgI a politicized and orchestratemlis of the
prisons by either the president, the governor erGhief Judge of
a State. If ADR is adpplied to criminal mattersedyrmany of
these detainees would not be in prison because Id have
been an amicable settlement of the offence. Thiknown as
‘victim-offender mediation. The advantage of this fke
pacification of the offender by assuaging his eomal feelings.
Hap;r)]lly, the Nigerian Legislature is in the procexs
amending the Arbitration Act. This is a golden onppoi'fx to
provide for the needed legal framework for all fermf ADR
especially for mediation. It 1s suggested thatehsmould be two
Acts on ADR in the country. ne will cover onlybdration
while the other will cover mediation, conciliatiamd all the other
forms of ADR which are in popular usage. To thifeef the
section on conciliation in the present Act, shobkdexcised and
joined with the other forms of ADR to produce thezend Act.
he first Act shall be called Arbitration Act, wailthe second

%2 A visit to some of our prisons puts forward thésue of delay in justice
delivery so forcefully and in such a practical laage that elicits the deepest
pity ever imagined in the consciences of humand=ifror example, in Kuje
Prison at Abuja, the Capital of the Federal Repubfi Nigeria, the prison
capacity is for 320 inmates, but the actual inm#bese number 474, out of
which only 40 are convicted while a whooping numinér434 are still
awaiting trial. In Medium Kirikiri Prison, Lagod\igeria, its capacity is 704
whereas the actual number of inmates is 1,163 fonbhixh 1,061 are awaiting
trial. A very pathetic case is in Onitsha Pris@nitsha is in the Eastern part
of Nigeria) where a detainee is still awaiting ltfiar 29 years because of an
allegation that he stole 750,000.00 naira (an edeint of 5,000 dollars).
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shall be called Alternative Dispute Resolution AdDr, In the
alternative, a single piece of legislation canl &té retained by
expanding the present Act to include mediation alhdhe other
forms of ADR In popular usage, and shall be caleditration

and ADR Act.

6. Other Things Necessary for Institutionalizing ADR in
Nigeria
6.1. Supremacy of ADR Provisions
It shall be provided in the new Act/Acts that itfir provisions
shall take precedence over any other law on the sarject that
is in conflict with its/their provisions. This willremove
uncertainty in the law which hitherto has existetduse of the
provisions of various State laws and High Couresubn ADR
that are in conflict with some provisions of thénpipal Act. For
example, whereas section 29 of the Arbitration @odciliation
Act provides for a limitation period of 3 months fimpeaching
an award, some of the State laws and High CourédRptovide
for 15 or 30 days®

6.2. Need for Greater Awareness:

6.2.1. Concept of Multi-door Courthouse:
Entrenching an effective ADR mechanism in the couaan only
come through awareness of its existence and usagehis end,
the concept of multi-door courthouse in some Statddigeria is
highly commendable. Multi-door courthouse conasjat court of
law in which facilities for ADR are provided. i @an integration
of ADR with the court system in which disputantséahe choice
of other ADR processes that may be appropriateafparticular
case. This concept recommends the channeling gltdis for
settlement to differenfora such as specialized tribunals. The
approach gives room for screening and referral.s Tiki the
approach adopted in the Pilot Projects in Cambridge
assachusetts, Tulsa, Oklahoma, ouston, Texas and
Washington DC? Based on certain criteria, the screening clerk
of the court will determine for the litigant whigbrocess fits a
dispute. So far in Nigeria only Lagos, Kano, Kw&tates and

%3 See for example, , Anambra State High Court R@eder 29 Rule 13; Benue
State High Court (Civil Procedure) Edict, Order R@le 13(2); Plateau State
High Court (Civil Procedure) Rules, Order 19 Rul& High Court of the

54 Federal Capital Territory, Abuja (Civil Procedufst, Order 19 Rule 13(2).
W. O. Egbewole]ADR and International Commercial Transactigigodern
Practice Journal of Finance and Investment Law (MPJFIL) Vol. 3 No 4
(1999), pp. 685-686.
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Abuja the Federal Capital Territory operate theesoh. We urge
that all the States of the Federation should attepitoncept and
practice and afford their citizens the opportuitya multi choice
in dispute resolution in their courts.

6.2.2. Introduction of ADR into the University Academic
Curriculum .

Presently, only very few universities in NigeridesfADR in their

course content. University authorities are urgedintdude its
study in their curricula especially for such didicips as Law,
Medicine, Management, Engineering and Environmestiadlies.
In the law faculties, it may not be necessary tokené a

compulsory course, as it is not a core law subj ice it that it
be offere ag an elective and surely, majority g students
would study it®

6.3. Need for Virtual Library

There is a dearth of literature on the subjechexdountry. Local
materials are very few. Foreign materials are asarce and
where available are very expensive to procure. éV@w there is
a way out which is internet facilities and virtligkary. There are
lots of materials on ADR on the World Wide Web. riyaveb

sites offer free and downloadable materials on AdDR these can
be found using any internet search engfieBesides the free
materials, access to richer and more authoritatigerials can be
obtained by subscription. Individuals and facslt@n, and are
seriously urged to subscribe on-line for virtuékdiry. Indeed, it
has become imperative for all faculties in the arsities to go
online in order to supplement the poor library oy in our

higher educational institutions. Institution/fagiitorporate

subscription is cheaper than private subscriptiSabscription to
virtual library will give the staff and studentscass to journals,
texts, periodicals and other publications which ncanbe got

locally. This has to be considered as a prionthis information

technology agé’

6.4. Law Reform o _ _
The Arbitration and Conciliation Act contains typaghical,

*In the Faculty of Law, University of Nigeria, EnugCampus, where it is
offered as an elective, about 80% of law studergsly choose to study it
every year.

E.g. Google, Yahoo, etc.

Examples of bodies that offer virtual library astther services are LexisNexis
and JSTORE.
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draftsmars and substantive errors that need to be amendeok

of ink has _flown from learned authors in callingr fthese
amendments. Efforts should therefore be made to amend
sections 4, 5, 7, 12, 30, 32 and 54. Ineleganticsec and
provisions should be re-drafted. The Legislatireusd come out
with an elegant and standard arbitration and ADRS/ct which

at least should take care of and amend all theiossctand
pLovisions that have been pointed out by writersiracated
above.

7. The Draft Federal Arbitration and Conciliation Bill and the
Proposed Uniform State Arbitration and Conciliation Bill
It is praiseworthy to note that finally, there i$ @ngoing process
to amend the arbitration and conciliation laws afddia. A
national committee set up in 2005 came out with bills as
enunciated above. The committee also introduceidravation—
the Arbitration Claims and Appeals (Procedure) BEdeThe
Uniform State Arbitration and Conciliation is fdret States of the
Federation. Some States have promulgated their trAtioin
Laws®® The draft Federal Bill is yet to be passed byNagional
Assembly. The State Arbitration Laws that have conte force

%8 See for example, G. EzejiofofThe Nigerian Arbitration and Conciliation
Act: A Challenge to the Couftsournal of Business Law, (1993), p. 82; A. A.
Asouzu, “Arbitration and Judicial Powers in Nigetia Kluwer Law
International, Vol. 18, No. 6 December 2001, p. 635; Ndukalkélihe
Courts and Arbitral Process in Nigé€tia[1997]ADRLJ, p. 319; C U
Mmuozoba, The Law Courts and Arbitral Tribunals under the i&etion and
Conciliation Act, 1990: Some Neglected Questiond Snggested Answeérs
The Nigerian Law & Practice Journal, Vol. 6, No. 1 (March 2002), p. 96; G.
C. Nwakoby, “The Courts and Arbitral Process in Nig&ridnizik Law
Journal, Vol. 4, No. 1, p. 31; G. C. NwakobyThe Constitutionality of
Sections 7(4) and 34 of the Arbitration and Coatitin Act, Nigerian Bar
Journal, (2003), Vol. 1, No. 3, p. 355; Paul O. Idornigiflhe Default
Procedure in the Appointment of Arbitrators: Is thecision of the Court
Appealable{2002)68 Arbitration, p. 397 at 402.

These are to regulate applications to court intratibon matters. They are
contained in Third and Second Schedules of the rakdad Uniform States
Arbitration and Conciliation Bills respectively.

On 18 May 2009, Lagos State of Nigeria enactedrtews arbitration laws: the
Lagos Arbitration Law (Law No. 10 of 2009), whicpgies to all arbitration
with Lagos as the seat, unless the parties hawessly agreed otherwise, and
the Lagos Court of Arbitration Law (Law No. 8 of@) which establishes the
Lagos Court of Arbitration. Sédligeria enacts two new arbitration 18w 3
August 2009) available at <http://arbitration.pieaitaw.com/8-386-8895>
(last accessed 21 October 2012).

263

59

60



Nigerian Juridical Review Vol. 10

and the draft Federal bill yet to be passed have, large extent
taken care of the shortfalls in the current Arbitna and

Conciliation Act. The drafters of the bills havedered taken
cognizance of the much ink that have flown as mgé#ne lacunae
in the current Act and have addressed them.

8. Suggestions for the Nigerian Legislature on ADR

The answers the Legislature will give to the follogvquestions
will help in shaping the new ADR Act: Should thdye cours
intervention? If yes, when and how shall the court intervene?
Should the courts be empowered to encourage or elating use
of ADR as we have seen in Lagos and Abtij&hould there be
pre-action protocols or pre-trial conferences asiob in Lagos
State Civil Procedure Rules? Should there be samtin the
event of a default or an act or step contrary eogfoposed Act?
Could the settlement or agreement arising out ofliati®n be
converted to arbitral award on agreed teffhSBould we adopt or
modify the provisions of the Australian Legal Ps¥i®n Reforms

61 The offending sections 4, 5, 7, 12, 30, 32 andas4pointed out above), have
been amended. Some innovations introduced in thehiles are: (1) general
principles and scope of application which stdtesr alia that the object of
arbitration is to obtain a fair resolution of dispsi by an impartial tribunal
without unnecessary delay and expeasection 1 (a} (d); (2) appointment
of a sole arbitrator if the parties are silent die nhumber of arbitrators
section 6(3); (3) provision of an umpire section 8; (4) immunity of
arbitrator— section 15; (5) power of court to grant interimaseres- section
18 and a greatly enlarged provisions on interimsugss in line with the 2006
amendment on the Model Law on interim measuressdltever sections 18
to 28 of the new bills; (6) application of statutet limitation to arbitral
proceedings- section 33; (7) powers of the arbitral tribunalgtant remedies
— s. 36; (8) consolidation and concurrent hearingaudtfitral proceedings
section 38; (9) power of the arbitral tribunal twaad interest, exercise a lien
over its award until fees are paid, and order $gciar costs— sections 44, 47
and 51 respectively. It should be pointed out thegos is ahead in this law
reform. The Lagos State Legislature has gone ateesaplace words regarded
as archaic with modern terminology. Such wordéna8l and void in section
12(2) of the current Act were replaced witmvalid, non- existent or
ineffectivé— section 19(2) of Lagos State Arbitration Law, dtagos State
Arbitration Law also permits non-Nigerian to be ajped as arbitrator
section 8(3)(i).

52 See Arbitration and Conciliation Adip. cit., note 7, section 34.

53 See above para. 5.

54 See Arbitration and Conciliation Adip. cit., above n 7, s. 25 amtNCITRAL
Arbitration Rules, Art. 34.
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Act, 1993 providing for statutory mediation, or the EngliSHvil
Procedugg Rule%‘s,already discussed, or the American Public Law
105-315"

9. Conclusion

This article has attempted to explain the varioyzes$ of ADR
and showcased their advantages over litigation. magonal
courts are overwhelmed with multifarious problerasging from
frequent and unnecessary adjournments, harsh afriendy
technicalities, and over-strict formalities to daland high cost of
litigation. ADR provides an alternative, and legmhctitioners
and other professionals are urged to employ itvicess in
resolving their clientsdisputes. To better achieve this, there is a
serious need to clothe all forms of ADR with legtste garbs so
as to put them in a deliverable state for effectisse in the
country. Providing them with legal framework prae® their
ease of use and will assure local and foreign tovesthat
commercial disputes can be resolved quickly anccalphy. In
arguing for a proper legal framework, it allays fears of some
people that to do so would ossify ADR as a non-iigd
settlement mechanism.

It should not, by any stretch of imagination be enstbod
that we hereby advocate a complete dismantlingev&ntire court
system. By no means! Of course no reasonablesandible
person will advocate that. The court system hasectw stay and
it is an indispensable tool in the administratidnjustice world
over. What we are strongly canvassing for hethas because of
the shortcomings of the court system, it needs sassistance.
There is the need to offer a table of multiple cheiin dispute

% See “Review of the Legal Profession Act Final Repo@hapter 12.11
available at <http://www.lawlink.nsw.gov.au/replptf_reports.nsf/pages/
ncpf_exec> (last accessed 21 October 2010).

% See Department for Constitutional Affairs, CiRilocedure Rules (1 October
2010).

57 See“Alternative Dispute Resolution Act Now the Law bEtLand (Dec 03,
1998) available at <http://mww.khlaw.com/showpuétion.aspx?Show=728>
(last accessed 21 October 2010). On 30 October, 1B8ssident Clinton
signed into law the Alternate Dispute Resolutiort, Aeublic Law 105-315.
The Act replaces the Federal Judicial Code Arhiratprovisions with
alternative dispute resolution (ADR) provisions asgthorizes the Federal
Judicial Center and the Administrative Office oétbnited States Courts to
assist district courts to establish and improve A¥Bgrams. This is the type
of action we advocate for the Nigerian governmeradopt and implement.
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resolution so that people can have a variety toskdrom. In
other words, there should be an alternative tgditon. This
alternative to litigation should be strongly andwbrin the
Nigerian legal system. The surest way to do hisyi providing a
proper and formal legal framework for its use.

The Nigerian Arbitration and Conciliation Act shdube
amended to correct all forms of errors therein @od and to
streamline the law on arbitration. It should afsoexpanded to
include provisions for all the other forms of ADRlternatively,
a new piece of ADR legislation should be enacted.

There is the need for greater awareness to bdedrea
about the existence and use of ADR in the couni¥de have also
suggested the ways this can be done, by the indudithe study
of ADR in all the tertiary institutions in the camp, by the use of
virtual library to augment the weak local librarpltings, by
organizing seminars, training and symposia on ADR, the
adoption of the concept of multi-door courthousealinthe States
of the Federation. If these suggestions are impieed, there is
no doubt that Nigeria will be more conducive, fdéer and a
more attractive environment for the family, sociablitical and
commercial life to thrive.
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