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LEGAL FRAMEWORK FOR NIGERIA'S INVESTORS
PROTECTION FUND"

Abstract

The activities of capital market operators somesirradanger
the interests of investors. False trading, markehipulation,

misrepresentation and negligence by dealers in cones’

securities often occasion loss to investors. lrorestare

sometimes induced to purchase shares of ailing failthg

companies through manipulations and misrepresetatiby
dealers in companies’ securities. Many have alsst liheir

investments to negligence of dealing firms. Oftie& pecuniary
loss investors suffer in the event of corporateidrar collapse
is hardly redressed under the traditional remediéforded by
law of contract, law of tort or criminal law. At sl times, they
are disoriented, and their confidence in the cdpitaarket

diminishes greatly. In an attempt to respond toahgvities in

the capital market which potentially or actuallyadlenge the
legitimate interests of investors, the Investmami$ Securities
Act provides, inter alia, for the establishmentaof Investors
Protection Fund. This paper examines the statupoyisions

regulating the establishment and operations ofRhad with a
view to determining the extent of protection itoeds an

investor. It expresses some concerns over the wiitieof the

Fund as presently constituted and proffers suggesti
calculated to make it an effective restorative sche

1. Introduction

The instrumentality of a company as a vehicle foor®mic
enhancement of persons who invest their funds tarmefor
dividends without necessarily being encumbered witte
responsibility of managing the affairs of the compdas made
companies attractive. When the going is good, tieestor
receives his dividends as and when due, and noh mtention is
given to whether or not those entrusted with theestor's funds
have operated within the ambit of the law. Howewehnen the
going gets rough, and desired returns on investnagat not
obtained, or in the worst case, the company becanssdvent,
then the activities of those charged with the edfaf the affected

Y Edith O. Nwosu, LL.B, LL.M, Ph.D (Nig), BL, Senidrecturer, Faculty of
Law, University of Nigeria, Enugu Campus; and Cleibel Ngozi, LL.B (Nig),
BL, presently practises at the law firm of Adepe@eaxton-Martins Agbor &
Segun, Lagos.
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company become subjected to probe in order to meterwhat
went wrong and who is to be held responsible. /& foint, the
aggrieved investor looks to the law for remedy, #mel relevant
companies’ statutes in Nigeria are replete withvigions which
are intended to protect investors against corpdreggularities,
maladministration and fraudHowever, especially as 1t relates to
capital market investments, a most significantustay scheme
intended to serve as buffer to investors who suféauniary loss
is the investor protection fund (“the Fund”).

The Fund originated as part of the recommendatains
the Panel on the Review of the Nigerian Capital K&t The
Panel was established to review the operationshef dapital
market, restructure it, remove systemic bottleneckavestments
and make it attractive to investors. It recommendddr alia, the
repeal of the Securities and Exchange (SEC) Acl88%the
establishment of a new apex regulatory agency tnbe/n as the
Investment and Securites Commission to replace ,SH®
promulgation of an all embracing Investment Sewvibecree and
the establishment of an investor protection furithe Panel
submitted its report in 1986 with a draft Investin&ervices
Decree modeled on the U. K’s Financial Services @fci986.
Most of the Panel's recommendations, including trainvestors
protection fund, were adopted by the federal gawemt in
formulating the provisions of the Investment andBities Act
(ISA) No. 45 of 1999.Although, it has always been the custom of

! For the examples of provisions on investor pridectsee Companies and

Allied Matters Act (CAMA), Cap. C20, Laws of the deration of Nigeria
(LFN) 2004 — ss. 142 (right of a shareholder to happ the court for
cancellation of variation of class right); ss. 3803 (minority protection); ss.
314-315 (investigative powers of the Corporate iAfzommission); s. 408e)
(winding up of a company on the ground that iuist jand equitable). See also
the Investments and Securities Act (ISA) 2007 —655-96 (regulations on
prospectuses); ss. 105-110 (prohibition of falsaditg and market
manipulation); ss. 111-116 (prohibition of insideading); ss. 130 and 150
(rights of a dissenting shareholder or dissentifigree in a merger or take-
over activity, as the case may be); s. 198 (investatection fund).

2 The panel is popularly referred to as the “Odignél”, after the name of its
chairman, Dennis Odife.

3 See Executive Summary of the Report of the Panethe Review of the
Nigerian Capital Market, p. 5.

4 bid., at p. 13.

5 Ibid., at p. 12.

5 Now repealed by s. 314 (1) Investments and Séesidtct (ISA), 2007.
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stock exchanges to maintain compensation schenserte the
interests of investors who suffer loss as a resuliefault of a
member, making its establishment a legal requirénsdaudable.
There is now a sound legal basis for its mainte@anith the
investor having a legal right to make claims fram i

2. Establishment of an Investors Protection Fund

A Securities Exchange or Capital Trade Point isigaibéd to
establish and maintain an investor’s protectiordfuwhich shall
be administered by a board of trustees under thergision of the
SEC?® The board of trustees holds all the assets ofithd, and
shall apply same for the purposes of the #Ache repealed ISA of
1999 made provision for a governing board, whichs wat a
board of trustees; and the assets of the fund vegr@rded as the
property of the Securities Exchange or Capital &rRoint to be
held in trust for the purposes of the Act. The atifince in the
above provisions is that in the latter, the boarcraty
administered the fund without any right of legal n@nship,
whereas in the former the board of trustees hagalagnot
beneficial) ownership of the assets of the fund ahe
responsibility to administer the fund.

Membership of the board of trustees comprises @amanr of
nine persons drawn from dealing member firms, stesr
exchange or capital trade point, Central Securit@earing
System Limited, SEC, institutional investors, Asation of
Capital Market Registrars, a person with proveregnty and
knowledgeable in the capital market matters, reggst
shareholders association, and a person who shala begal
practitioner knowledgeable in capital market matter The
composition of the board is a good mix of stakebrddbut the
requirement of ‘a maximum of nine persons’ suggésas there
could be less than that number, in which case atitoency
which ought to be represented pursuant to sect@@n(1) might
be dropped. The criteria that would be applied ey hoard of a
securities exchange or capital trade poimthere it decides to
constitute a board of trustees of less than 9 mesnbkenot clear

" Ibid., s. 197 (1).

8 Ibid., s. 197 (2).

°s.197 (3).

105,199 (1).

11t is the board of a securities exchange or chpitae point that is charged
with the responsibility of appointing a trustee the recommendation of the
body he represents, see s. 199 (2).
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under the Act. It would be preferable for the Azidrop the word
‘maximum’, and just state that the board shall &inef nine
members?

3. Objectives of the Fund
Generally, the Fund is meant to compensate inv&@stbo suffer
pecuniary loss resulting from:
a. the insolvency, bankruptcy or negligence of a aggfirm of
a securities exchange or capital trade point; and
b. defalcation committed by a dealing member firmwy af its
directors, officers, employees or representative®lation to
securities, money or any property entrusted toeoeived or
deemed received by the dealing member firm in these of
its business as a capital market oper&tor.
In order to recover from the Fund, one has to bénaestor in
securities and must have suffered pecuniary los$ortlinately,
the Investment and Securities Act has neither ddfinnvestor”
nor “investment”, especially as it relates to theelstor Protection
Fund. Considering that the Act was enacted to eggudll aspects
of investment and securities business; and the many
interpretations to which the term “investor” is opé is essential
that some sort of definition be provided by the aAstto the nature
of the investment it seeks to regulate at eachnmhfmint.

For our purposes, however, an investor will referat
person who has interests in the acquisition or adisipn of
securities traded on a stock exchange from whiaiirgs or
profit is expected. These securities include: shargtocks,
debentures, government bonds, commodity futuregprop and
other derivatives? Let us also look at the definition of a “dealing
member”. It means a body corporate which is a mendbea
recognized securities exchange and is licensedabin securities
on that exchang®.Thus, a dealing member includes any person
who makes or offers to make, induces or attempiadoce any
person to enter into any agreement for or witheawtio acquiring,
disposing or subscribing for securitigs.

12 This style would be consistent with the compoaiti the Commission in s. 3
(1), ISA, 2007.

135, 198.

1 gsee s. 314.

15 |bid.

18 |bid.
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Pursuant to section 198 ?a), compensation shaliaipkto
investors who suffer |oecuniary oss arising frora thsolvency,
bankruptcy and negligence of a dealing member foma
securities  exchange or capital trade point. Thigtiqdar
paragraph was not reflected in the equivalent gromi in the
repealed ISA 1999, It meant that under the former regime such
losses arising from insolvency, bankruptcy and igeﬂbe were
not covered. The present regime reflects the posin the U.K
The rate of corporate collapse in recent timesfiqudarly of
financial institutions, shows that the provisionsettion 198 (a) is
quite apt. Investors in insolvent member compaofes securities
exchange are assured of relief for pecuniary lo#fered from the
insolvency. In addition, compensation is payablenfegligenc
of a dealing member. This would engender due ditgeand best
practices, and capital market operators who, iateempt to make
quick business, make representations carelesslyedklessly,
would likely desist from such practices.

Furthermore, compensation can be claimed for pacyni
loss arising from defalcatiéhcommitted by a dealing member
firm or any of its directors, officers or employeesActs of
embezzlement and misappropriation of funds aregbeat in the

17See s. 159 (1) ISA 1999.

18 See s. 53 Financial Services Act, 1986 on whigh1899 was modelled.

91t is our view that the negligence referred tdhiis case should comprise those
acts or omissions which will sustain an actionrfegligence under the law of
tort. In other words, in each case, where negligesdmplicated, the claimant
must prove that a dealing firm has a legal dutgexercise reasonable care
regarding foreseeable risks of harm that may nisenfthe dealer's conduct.
See the case &fniversal Trust Bank of Nigeria v Fidelia Ozoem¢ga@07] 3
NWLR (Pt.1022) 448. The claimant must also show ktisloss resulted from
the failure a dealing firm to act carefully. S&gbonmagbe Bank Ltd v. CFAO
(1966) 1 All NLR 140. Also, cases of economic lassised by negligent
misrepresentation would also be covered hetedley Byrne & Co Ltd v
Heller and Partners Ltd1964] A.C. 465. See alSmnith New Court Securities
Ltd v Scrimgeour Vickergl996] UKHL 3; [1997] AC 254; [1996] 4 All ER
769; [1996] 3 WLR 1051.

20 Wwe believe that the provision would give rise hatteffect because although
compensation is paid out of the Fund , the boardrudtees of the Fund
becomes subrogated to any right the investor mas leainst the erring
dealing member; see s. 218 ISA 2007.

21 g, 315 of the Act defines defalcation as a defauit of embezzling, failure to
meet an obligation, misappropriation of trust furmtsmoney held in any
fiduciary capacity and failure to properly accotortsuch funds.
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capital markef? and providing for compensation upon its
occurrence is fitting, more so as it covers the attthe directors,
officers, employees and representatives of theirdpahember
firm. The acts of these persons in the course@btlisiness of the
dealing firm are rightly attributed to the dealimgmber.

Whereas the Act provides for the two situations
mentioned above as the objectives of the Ecthe, section
dealing on application of fund adds a third purpg8seprovides
that the funds of an investor protection fund sheallapplied for
compensating persons who suffer pecuniary loss frin@
revocation or cancellation of the registration ofapital market
operator pursuant to the Act. Section 38 providhesgrounds for
revocation or cancellation of a capital market ap@r's licence. It
follows that where such a cancellation occasiopsauniary loss
to an investor, he may claim compensation fronFRined. It is not
clear why the draftsman chose to be repetitivenumneiating the
aim of the Fund and labeling the provisions as 8otiyes of an
investor protection fund”, and “Application of thivestor
protection fund™ These marginal notes give the impression that
the sections deal with different matters whereasmiain gist is
the same. Having earlier reproduced section 198 dmcussion
would be facilitated if section 212 is equally reguced. It
provides thus:

The funds of an investor protection fund shall e&ltand applied for
the purpose of-

(@) compensating persons who suffer pecuniary loss fiibm

revocation or cancellation of the registration ofcapital market
operator pursuant to the provisions of sectionf38® Act;

(b) the insolvency, bankruptcy or negligence of a deglinember
firm of a securities exchange or capital trade paind

(c) any defalcation committed by a member company or afnits

directors or employees in relation to any moneyotiter property
which, was entrusted or received or deemed receyed member
company or any of its directors or employees whrelledore or after
commencement of this Act in the course of or inrmation with the

2 gee, for instanceBoat Nigeria Limited v. Nigerian Stock Exchange &
Securities Exchange Commissionnreported suit No. IST/OA/03/07 of
11/05/07 Central Securities Clearing System Limited & Aner Bonkolans
Investments Limited & Org2007) 2 NISLR 93.

23,198 (a) and (b).

243,212 (1) (a).

% See the marginal notes to s. 198 and 212 respéctiv
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business of that company or any other occurrencespect of which
the claim arosé®

Section 198 begins thus: “Thebjectives’ of an investor
protection fund shall be to compensate...”, and secfi1l2 (1)
provides that - “The funds of an investor protectihall be held
and applied for thpurpose®® of: (a) compensating...” ‘Objective’
and ‘purpose’ have the same dictionary meaning,chwhis,”
something toward which effort is directed, an aima goal™ It
would be better to merge sections 198 and 212 kingdo the
former the provision on compensation for pecunlasg suffered
from the revocation and cancellation of the registn of a
capital market operator, and expunging section &itizely. This
approach will address the inelegant drafting oftieec212. An
examination of the provisions of section 212 shawat the
section seems to limit the issue of compensatiopetsons who
have suffered pecuniary loss as a result of th@cation or
cancellation of the registration of a capital markaperator
pursuant to the provisions of section 38 of the.A®aragraphs
(b) and (c) of section 212 (1) do not specify inaivtvay the fund
is to be applied in the case of the insolvency, khgtcy,
negligence or defalcation of a dealing member fifims has the
potential of creating interpretational difficultie¥his becomes
more obvious when regard is had to provisions ofi@e 213 (1)
which provides that “....every person who suffersyméary loss
as provided in section 212 of this Act shall beitkt to claim
compensation...” Section 212 as we have observedeakmy
provides for compensation in the event that théemdaof the
investor relates to the circumstances stipulatedairagraph (a).
This may likely implicate the interpretative rulef o
expressiouniusestexclussioalterimamely; “the express mention
of one thing is the exclusion of another”. Where eavactment
enumerates the things upon which to operate, ehiagyelse (not
enumerated) must necessarily and by implicationekeluded

%35, 212 (1).

27 Emphasis added.

28 Emphasis added.

2 See Merrian Webster Dictionary.
0g5ees. 212 (1) (a).
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from its operation and effett.Thus, it can be argued that the
compensation of victims who base their claims onra@taaphséb)
and (c) of section 212 is not within the conterriptabf the Act?
Although, such an argument defeats the intendmédnthe
provision, yet it is a possible submission. Itestled that once the
meaning of a statute is clear, the courts are e gffect to it
However, where there is a lacuna, the courts areexypected to
fill such gaps in statutes, neither are they paeaito invite the
lawmakers to explain what the provisions of any la@an. The
court must find the intention of the lawmakers tigb the
medium of the words used.

Section 212 raises yet a further difficulty. Sectil2 (1)
(a) provides that the funds in an investor protecfund shall be
held and applied for the purpose of compensatinggms who
suffer pecuniary loss ..."” It is foreseeable thatspas other than
investors in secondary market securities may spkeuniary loss
as a result of the default of a dealing firm. Theestion then
arises as to whether such persons can lawfully mclai
compensation by virtue of this section. There igdhdor the
legislative draftsman here to specifically excldlde possibility of
satisfying claims, which would otherwise be congside too
remote for the purposes of compensation underuhe.F

3. Sources of Funds
It is pertinent at this juncture to look at the sms of money for
the Fund. The Act provides that the Fund shall isbiag:
(a) all monies paid to the board of trustees by deatiregnbers of the
securities exchange or capital trade point in retspé which an

31 See the case dfitorney General of Bendel State v. Aideya989] 4 NWLR
(Pt. 188) 646

%2 Cf.S. 198. Note, also, how s. 198 clearly omits thheuechstance of an investor
suffering pecuniary loss as a consequence of tracagion or cancellation of
the registration of a capital market operator, astained in s. 212 (1) (a).
Also, in its judgment delivered on 26 September720@e Investment and
Securities Tribunal held that the fact that a chait's (Boat Nigeria
Limited’s) shares were sold without authorisation Jenkins Investment (a
dealing firm) was enough fact to establish thafdtimtion” as defined by the
ISA had, indeed, occurred; and the applicant waitlexhto be compensated
from the IPF. See Oluokun Ayorinde, “Fund of Comerwsy”. TheNews
February 20, 2008. http://thenewsng.com/businelsst accessed on 19
September, 2009.

33 SeeOjukwu v. Obasanj¢2004) All FWLR (Pt. 222) 166
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investor protection fund has been established gshmarescribed
by the securities exchange or capital trade poamhftime to time;

(b) the interest and profits, from time to time, acoguifrom the
investment of an investor protection fund;

(c) all monies paid to an investor protection fund bysecurities
exchange or capital trade point in accordance thighprovisions of
this part of this Act;

(d) all monies recovered by or on behalf of the boarthe exercise of
any right of action conferred by this part of tAit;

(e) all monies paid by an insurer pursuant to any @attof insurance
or indemnity entered into by a dealing member @& tloard of
trustees;

() all monies held by any investor protection fundbyr whatever
name so called, established by a securities exehangcapital
trade point prior to the coming into force of tiist; and

(g) all other monies lawfully paid into an investor faction fund®

It can be gleaned from the above provisions thalinig members
of a securities exchange or capital trade pointwali as the
securities exchange or capital trade point conteilmaoney to the
Fund as may be prescribed. Also, interest andtprafalised from
investments of the Fund are paid into the accoamtinstance of
monies lawfully paid into an investor protectiomd,) pursuant to
paragraph (g) above, would be found in rule 203 d#)the
Securities and Exchange Commission Rules and Remsga
which requires that all unclaimed return moniesndpesurplus
monies due to subscribers or purchasers of sexzugtiall after 6
months be transferred by the Registrar into anstore protection
fund.

The statutory minimum amount that must be paidhto t
credit of an investor protection fund on the esshbhent of a
securities exchange or capital trade point shalaperoved by
SEC from time to timé& Conversely, the board of trustees shall
have the discretion to determine the amount ormmuim amounts
to be contributed by each dealing member firm te Eund,
subject to the approval of the securities exchamgeapital trade
point®* In the United Kingdom, for instance, the Financial

%3, 202.

35,207 (1).

%6 5. 207 (2). See Art. 70 of the Rules and Regulatiof the Nigerian Stock
Exchange Governing Dealing Members which providest teach dealing
member upon admission to Membership of the Exchatgdl pay a non-
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Services Authority (FSAJprovides a benchmark—levies imposed
must reflect, so far as practicable, the amourdlams made, or
likely to be made in respect of that exchange addrpoint. A
similar benchmark in our laws is desirable to chéwkincidence
of misappropriation and abuse of the fund. Thergeaent in
UK permits the imposition of two distinct kinds lefsies, namely:
a management expenses levy and a compensation leog
The compensation costs levy may include anticipated
compensation costs for the next 12 morittBoth levies relate to
actual costs incurred or costs anticipated to beried during the
next financial year, and accordingly there is ndssantial
standing fund.

There are safeguards for the maintenance of thd. fun
First, all monies which form a part of the fund aequired to be
paid or transferred into a separate bank accouniNigeria
pending the investment or application of such m®nie
accordance with the A&E.This would ensure that the monies are
not tampered with or channelled to other purpoSesondly,
proper books of accounts relating to the fund shalkept, and
income and expenditure account as well as the balaheet for
the year must be prepared not later than three hadotlowing
the end of the financial ye&rThe accounts shall be audited by an
auditor appointed by the securities exchange oitaladpade point
on the recommendation of the board of trustéeslhile the
provisions are meant to ensure accountability aadsparency,
the mode of the appointment of the auditor mayguatrantee the
independence of the auditor. Since the board stéas manages
the fund, it should be excluded from the processpgintment of
an auditor so as to avoid any complicity.

Thirdly, the fund should not fall below the minimum
amount approved for a securities exchange or ddpitde point.
Where it does, the board of trustees is requirethke steps to

refundable sum c£N000,000 as initial contribution to the fund oclswther
amount as may be determined by Council.”

%7 The Financial Services Authority regulates the Mhof the UK financial
services sector which include investment businbasking and insurance —
see the Financial Services and Markets Act (FSN2ADO.

%8 See the FSA Handbook COMP 13.2.2.

%9 Ibid., COMP 13.2.3.

403, 203.

413,205 (1).

423,205 (2).
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make up the deficiency.It could direct that an amount equal to
the deficiency be transferred from other funds He tnvestor
protection fund, or determine the amount to be rdautied by
each dealing member if there are insufficient furtds be
transferred to the furd.Fourthly, a securities exchange or capital
trade point may, from time to time, from its genduamds give or
advance, any sums of money to an investor protedtiod on
such terms and conditions as it may deerfT fit.

Finally, the Act stipulates the items to which thenies
of the fund ‘may be applied by the board of trust®eBhis
provision, we believe, is intended to guide therta# trustees in
the exercise of its discretion, thus avoiding agojt exercise of
discretionary power. Monies in the fund which aret n
immediately required for its purposes may be irsgdby the
board of trustees in any manner in which the tastre for the
time being authorised by the Trustee Investment tactnvest
trust Fund$! Such investment is likely to yield dividends which
consequently would increase the volume of the fund.

4. Claims Procedure

Persons who have suffered pecuniary loss, in coiomewith any
of the purposes for which the fund is establisheds@t out in
section 212 of the Act, shall be entitled to clatompensation
from the fund established for the securities exgkaar capital
trade point to which the defaulting member belofigauch claims
may be determined, from time to time and as the oasy be, by
a securities exchange, capital trade point, SE@@rinvestment
and Securities Tribunal. The board of trustees nadigr such
determination, appropriately settle the claims fitien fund®® The

independence and impartiality of the arbiter ic@uhere.

433,208 ISA.

* Ibid.

3. 210.

8 They include claims arising from insolvency, baricy or negligence of a
failed dealing member firm; claims arising from aeftion; compensation
ordered by SEC or the Investments and Securitiéisuifal (IST); legal,
professional and other expenses incurred in inyatstig or defending claims
or in relation to the fund etc.; insurance premiuymages and salaries of staff
of the board of trustees — see s. 204.

7S, 211.

835 213 (1).

49, 215.
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In keeping with the fundamental principle of faiedming,
section 36(1) Constitution of the Federal RepulafcNigeria,
1999° provides that in the determination of an indivitkiaivil
rights and obligations, he shall be entitled to Fearing within a
reasonable time by an independent and impartiaft cmuother
tribunal established by law. This right to a fagahing is better
explained in the two traditional maxims, i.e.

(a) audi alteram partenthe other party must be heard); and
(b) nemo judex in causa sya person shall not be a judge in
his own case); in which case, there must be freefilom
bias>
In determining whether or not there is likelihoolbias, it has
been laid down that the test is that of a rightklig member of
the society. If the circumstances are such thagtat thinking
member will go away saying that the judge is bia#ieeh he
should not sit; if he does, the decision cannotifleeld although
in fact, he is not biased.Accordingly, the constitution of the
determining body — a securities exchange, capitadet point,
SEC, or the IST, as the case may be, must be suchscure the
impartiality of the tribunal. This will go a longaay in restoring
investors’ confidence in the process.

An aggrieved investor is required to make a claon f
compensation in the first instance to a securiégshange or
capital trade point. The claim shall be verifiedhin 30 days by
the securities exchange or capital trade point kwhigll also
determine the amount or extent, if any, to whiahd¢laim shall be
allowed>® A verified claim shall be paid from the fund to an
aggrieved investor within 14 days of such verifimatby the
securities exchange or capital trade pdinthe statutory periods
allowed for verification of claims and payment @frified claims

50 Cap. C23 L.F.N. 2004.

51 Garba & Ors. v. The University of Maidugy(fi986) 2 S.C. 128.

52 Adio v. Attorney-General of Oyo State &Jt990] 7 NWLR (Pt. 163) 448.

53 |bid, s. 213 (2). This is an important improvement loa ISA, 1999, which is
silent as to the time within which a claim may leified. As we shall observe
later in this work, in the absence of a stipulaia limit, a claiming investor
may suffer unnecessary adversity. Especially, hgaith mind that what is
required at this stage are preliminary investigetito ascertain that a claimant
has suffered pecuniary loss arising from any ofdineumstances mentioned
ins. 212 ISA 2007.

543,213 (3).
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are commendable and, if complied with, are capabkldvancing
the legitimate interests of investors.

Where the claimant is dissatisfied with the deteation
made by the securities exchange or capital tradet,pthe
jurisdiction of the Investment and Securities Tribl (IST)
becomes due and _unquestionable. Its original jiatisd in this
regard is exclusiv&An aggrieved investor may also explore the
option of taking his grievance directly to the Adistrative
Proceedings Committee of SEC on the failure of gheurities
exchange or capital trade point to provide suitadtizess.

Where defalcation is in issue, a claim for comp#dosa
shall be made in writing to the board of truste@hiw 6 months
after the claimant became aware of the defalcadiod,any claim
which is not so made becomes barred unless the @siom
determines otherwis&.It should be noted that no such claim shall
lie if prior to the defalcation, the money or othproperty
concerned had ceased to be under the control ofliteetor or
directors of the affected dealing firthThe arrangement of the
above provisions on claims for defalcation in sef@sections is
clumsy. It would be tidy if the aspect which is endthe
provisions on publication of notice of claiffiss expunged and
transferred to section 213 which deals generallyh wilaims
against an investor protection fufid.

SEC, a securities exchange or capital trade poimy m
publish a notice in any two national daily newspapgrculating
in Nigeria calling for claims for compensation frahe fund. The
notice shall specify the date, not being earlieanttone month
after the said publication, on which the claims rbaymadé®

5. Amount of Compensation Payable

Pursuant to section 213 (6), the amount payaboagpensation

to a claimant is subject to any limit that may le¢edmined by the
securities exchange or capital trade point and cygolr by the

Commission from time to timEAlso, a claimant shall only be
entitled to the amount of the actual pecuniary kaffered by him

% See S. 284 (1) (a) (iii), ISA 2007.

%63, 214 (2).

7S, 213 (5).

% See s. 214 (2).

% That provision should actually precede subsediiofns. 213 because the main
provision should normally come before any exceptioproviso.

805, 214 (1)

®1 Ibid
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(including the reasonable cost of disbursemendential to the
making and proving of his claim) less any amounvalue of all
monies or other benefiteceived or receivable by him from any
source other than the fund in reduction of the los& The word
“receivable” may be defined to mean “suitable to rbeeived,
especially as payment.Thus, where an investor is compensated
or is to be compensated for his loss under anyr attrangement
other than the fund, e.g. an insurance scheme, hladl be
indemnified under section 213 (6) only to the ekthat his loss
is not covered under such a scheme. This seems tioebimport
of the words “received or receivable” used by thae iy relation
to the deductions to be made in settling a clainmvgstor. It is,
therefore, of no consequence that the claimarthigncase, is not
eventually indemnified by the source other thanftim. Where
the possibility of receiving compensation from drestsource is
ascertained, he will be paid less than that amotiis raises
some concerns for an investor who has a similamclan this
instance, against an insurance company or such btdy, and
the concerned body, justly or unjustly refuses &kengood its
obligations. Would such a claimant still be depdiva his claim
against the fund to the amount or value of all rasndr other
benefits receivable by him from the alternative ree@ This
would appear to be the express will of the legisktby virtue of
Section 213 (6) of the Act; or is this another amste of clumsy
draftsmanship?

Let us repeat that in determining the amount payabhn
aggrieved investor, regard would be had to thetdirfixed by the
securities exchange or capital trade point and el by the
Commission. Thus, if the amount claimed by the stoeis less
than the set limit, then he shall recover, in fhl claims against
the fund. However, where it exceeds the limit, thmant will
only be compensated to the extent that his claatisaithin the
set limit. In both cases, the amount to be disliliséehis favour
shall be less any amount or value of all moniestber benefits
received or receivable by him from any source othan the fund
in reduction of the loss. In UK, the maximum ambowi
compensation in respect of designated investmesihéss is 100
per cent of the first of the first €30,000 and @®gent of the next
€20, 000, producing a maximum payment of €48, Y0h

52 Emphasis added.
53 See Microsoft Encarta® 2007. © 1993-2006 Micro€xtporation.
% See COMP 10.2.3.
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Nigeria, following an order given by the Investnenand
Securities Tribunal irEzemgbe v. Nigerian Stock Exchange &
Anor.,*”® SEC hurriedly came up with the Investors Protectio
Rules 2007 which provides that the rate of compensand the
maximum compensation payable to an investor whoshéered
a loss shall be-RD0,000, or where the loss is less tk&00J000,
the investor shall be paid the full amount of thesl It, also,
provides that the amount shall be reviewed fronetimtime. We
wish to point out that the prescribed compensasdano small as
to mitigate the loss of heavy investors. For instganwhere an
investor has lost investments valued 28. N million it is
ridiculous to issue him a cheque-6200,000 as compensatith.
Compensation must be such as to restore the aggdrity his
former position or to a position so near it. lieigedient that the
maximum amount payable be raised be raised so asise
investors confidence in the capital market.

The claimant shall be entitled to interest on th@ant of
the compensation, less any amount attributable astscand
disbursements, at the rate of five per cent peumnpalculated
from the day upon which a claim arose and contiguintil the
day upon which the claim is satisfi&d.This is particularly
beneficial to an investor whose compensation isdgpdelayed.

In anticipation of situations where available momeyhe
Fund will be insufficient in meeting the liabiliseof a dealing
member firm, the Act provides that a securities hexge or
capital trade point may, on the recommendationhef thioard of
trustees, impose on any or every dealing membuer dirlevy of
such amount as it thinks fit to remedy the deficieff The levy

% Unreported Suit No. IST/OA/06/06 decided by theelstments and Securities
Tribunal on 1% December, 2006.

% This was exactly what happenedBmemgbe v. Nigerian Stock Exchange &
Anor., (suprgd, where the applicant whose investments valuéd3at million
was lost through Apex Securities Limited claimednpensation out of the
investors protection fund, and NSE issued a cheazfuenly &N200,000 as
compensation.

75, 213 (7).

% 5. 209 (3). Similarly, in UK, the scheme manageynmhowever, impose a
levy at any time if it has reasonable grounds tebe that the funds available
to meet relevant expenses are, or will be, inseffic The maximum amount
of a compensation costs levy on the designatedsiment business sub-
scheme in any one financial year is €400 millie €EOMP 13.4.7.
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shall be paid within the time and in a manner pibed by the
board of trustee$.

Furthermore, where the amount available in the fisnd
insufficient to settle all the claims against leh the amount at
the credit of the fund shall be apportioned betwienclaimants
in such manner as the board of trustees thinksatia®We are
of the opinion that equity will be better done ar&l seen to be
done if the Act prescribes the manner of apportiemnnstead of
leaving the task with the board of trustees. Iflbard thinks it is
equitable to settle one claimant only with whaaisilable, then
other claimants have to wait until more money teieed into the
Fund. We submit that equity would demand that ichsa
situation, the claims should abate in equal prapoft This will
ensure that every claimant receives some compens&tihatever
that remains unpaid will then be charged agairtsiréureceipts of
the fund’?

7. Some Relevant Concerns

It has been rightly observed that: “A capital marikenot created
and sustained by passing the necessary laws. [favos properly
understood by regulators and operators, once adloptg even
negatively affect the development of the mark&lthough, the
ISA contains notable provisions on the investortguion fund,
we wish to express the following concerns overrtivairkability.

a. Availability of information to Investors
We observed that the Act does not compel the d@=iexchange
and capital trade points to provide adequate, agleand effective
information to current or prospective investorsgamnection with
the availability and workings of the compensati@hesne. The
only provision on information is section 214 (1) publication of
notice calling for claims against the fund. Eveattbection is not
couched in an obligatory manner. It States that $tC, a
securities exchange or capital trade pointay’* cause to be

595,209 (3).

03,209 (2).

"l See s. 494 (4) (a) CAMA, for a similar treatmefipreferential debts in the
event of winding up and the assets of the compamynaufficient to meet the
preferential debts.

23,209 (2).

™ T. Ogowewo, “Transposition of Securities Legislati The Case of the US
Federal Securities Law and Nigeria” (19963L 239.

" Emphasis added.
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published...” In England, the scheme manager idgethl to
publish information for claimants and potentialigiants on the
operation of the scheme. A similar provision shdugdinserted in
the Act.

Also, the regulatory authorities i.e. the Nigeri&tock
Exchange and SEC have displayed some form of igeerar
apathy towards the operations of the Fund. A gowhple is
Boat's cas€ where SEC advised the applicant to seek redress
from the EFCC against an errant dealer insteadiottipg him to
the compensation scheme. SEC and NSE have bemizedtfor
lack of awareness about the existence of the Filinre is the
impression that the concerned authorities are waharéfat
important information relating to the Fund be caled from
investors. It is curious that the Nigerian Stocklange has not at
any time published details of the funds in the aot
Consequently, the fund has remained redundant fon@ time.
The law will always recognize the right of investdo material
information affecting their investment. In this easspecially,
there is the need to officially create a legal gédion requiring
securities exchanges to regularly enlighten investon the
protection fund.

However, we quickly point out here, that a balamuest
be maintained between the need to effectively mforvestors on
the scheme, and the advantage of preventing adverse
repercussions on the stability of the capital miarke

b. Accessibility and Reliability of the Compensation
Scheme
The procedure for claiming compensation against Rhad as
prescribed under the Act is relatively simple amdamplicated.
However, this simplicity does not, in reality, gaatee any
successful claim. On the contrary, compensatioreutioe fund
has been likened to the biblical camel trying tegpthrough the
eye of a needI&.
The few instances of efforts to make claims froma th
Fund are quite illustrative. IBoat Nigeria Limited v. Nigerian

S Supra The facts of the case are discussed extensiesiyb

® The News, “NSE Not Transparent with IPF” http#fiewsng.com/business
/nse-not-transparent-with-ipf/2008/02, February 2008, last accessed on 5
September, 2009.

7 Ibid.

® The News ‘Fund of Controversy' http://thenewsngifiousiness/fund-of-
controversy/2008/02, February 20, 2008, last aecesa 5 September, 2009
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Stock Exchange & Securities Exchange CommigSidBoat
Nigeria Limited (“the applicant”); one of the conmpes defrauded
in the famous case against Jenkins Investment &drattempted
to claim from the investors protection fund. Theplag@nt,
sometime in January 2006, bought four million skapé First
City Monument Bank, FCMB which it subsequently dsifed in
the Central Securities Clearing System, CSCS, tiroits
stockbrokers, Jenkins Investment Limited. It redeedor, and
was issued a verification slip indicating its stopksition in
October 2006.

However, the claimant was to discover during aineut
check on CSCS on 24 January 2007 that Jenkins ispdseéid of
the shares without its mandate. Furthermore, tbeksposition
slip earlier given it by Jenkins was discoveredhtve been
forged. The Lagos office of Jenkins was also fotmdbe under
lock. The Nigerian Stock Exchange disclosed thaikids had
indeed been suspended as a result of its fraudaldivities. It
wrote the  respondent i.e. SEC, which advised the claimant to
seek redress at the Economic and Financial Crinoasn@ssion,
EFCC®

In any case, the claimant’s lawyers wrote authesitf
the NSE and SEC demanding compensation under the. But
in its reply, the NSE claimed it was still investilng the
fraudulent ~ activites of Jenkins Investmé&ht.Boat Nigeria
Limited, subsequently, took its case to the Investmand
Securities Tribunal. In an Originating Applicatidited by its
lawyer on 11 May 2007 against the NSE and SEC aéirst and
second respondents, the claimant asked the Triltonadake a
declaration that it was entitled to be compensaiader the
investors protection fund and issue an order dirgctthe
respondents to compensate it for its entire logtsiments being

® Unreported Suit No. IST/OA/03/07.

8 The issue raised here, is whether in the facé®fepress provisions of the
ISA, 2007, it was the lawful obligation of SEC tacline victims to pursue
their remedies under the criminal justice systeathar than advise them on
their rights to be compensated from the fund. téveh obvious ignorance, on
the part of the regulatory body, of the compensaticheme in which it plays
a major role.

81t is for this reason that we have earlier comneehtthe 30 days limit required
for investigations by virtue of s. of s. 213 (2)thé 2007 Act. There was no
similar provision in the 1997 Act, which was thepbgable law at the time of
this incidence.
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4,000,000 units of FCMB Plc shares at the pregitiate at the
time of judgment and 10 per cent interest rate | uttial
liquidation.

Boat Nigeria, through its counsel, submitted thatlose
perusal of sections 151, 156, 160, 161,162 and d63he
Investment and Securities Act 1999 showed thatesstor could
make a claim from the Investors Protection Fundeoricis
established that defalcation had occurred andpgpkcant made a
demand against the NSE within a period of six merith It
therefore, argued that defalcation had occurreditands entitled
to be compensated from the Fund. It, also, arguas entitled
to be compensated to the tune of N71.2 billion Wwhicas the
financial value of the four million FCMB shares atsthe time of
the institution of the case, in accordance with phevisions of
sections 165 of ISA.

But in its defence, the NSE asked the IST to disrtfie
suit with substantial cost as the Jenkins mattey tvan still under
investigation. On its part, SEC argued it shouldekeused from
the suit as it is not a custodian of the Fund. Th#unal,
however, ruled that SEC, as the apex regulatorigaaity of the
capital market and the responsibilities entrustpdnuit for the
management and disbursement of funds from the torges
protection fund, is both a desirable and necegsanty to the suit.
In its judgment delivered on 26 September 2007, Thbunal
held that the fact that the NSE-owned CSCS itamiffiomed that
the claimant’'s shares were sold without authosaby Jenkins
Investment was enough fact to establish that “defedn” as
defined by the ISA had, indeed, occurred and thdiamt was
entitled to be compensated from the Fund. Conseiguethe
Tribunal ordered the NSE to pay Boat Nigeria Limifeom the
Fund the sum o£R1.6 million, being the market value of the four
million shares as at 24 January 2007 when the frewad
discovered. In addition, the NSE was ordered tothayclaimant
five per cent interest from the date the fraud wasovered till the
satisfaction of the claim.

The NSE filed an application for stay of executairthe
judgment on 29 October 2007. The grounds of appess that if
it were to pay the total amount ordered by the und to Boat
Nigeria Limited as a compensation, there would m®tenough
left in the purse of the Fund to pay the othernghaits. The NSE,

82 Boat Nigeria Limited v. Nigerian Stock ExchangeS&curities Exchange
Commissior(supra at p. 3.
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also, said through its motion on notice that vasiolaims arising
from the defalcation by Jenkins Investment aloneewabout
N400 million and arguing it had a duty to apportianailable
funds among claimants in an equitable manner tot niee
competing claims of investors in cases where dafiaic has been
established.

Counsel to the NSE backed up the claim with a istaite
of account of the IPF domiciled with Stock Excharigeuse
branch of First Bank of Nigeria plc. According teetstatement,
the amount standing to the four accounts of thedRarthe bank
as at 30 June 2007 are: A/C 2444020002226 congpii®,998,
761.01; 2444020002233,=3¥,769,332.61; 2444020002066,
N151,249,684 and 244402000218228, 478,518.69. The NSE
filed an appeal which is yet to be determined.

In another caselivinus Ezemegbe v. Nigerian Stock
Exchange & Anor®? Chief Ezemgbe whose investments valued at
N3.7 million was lost through Apex Securities Lingitebrought
an action at the IST against the NSE and SEC deimgand
compensation out of IPF. However, the NSE and S&tended
at the IST that the investor protection fund was$ oyerational
and the applicant cannot benefit from the fundesithe guidelines
from drawing from it were not yet in place. Thesenb doubt that
this sort of answer could only indicate that thethatities
concerned here lack the required level of commitmemperform
their existing obligations under the Act. It aldeasly reflects a
disconnection from global best practices.

Nevertheless, in its judgment delivered on 13 Ddum
2006, the IST rightly rejected this argument. liecuthat it was
the responsibility of the NSE and SEC to put incplguidelines
for benefiting from the funds. Consequently, it enetl that the
applicant be compensated from the investor pratediind and
that the NSE, in collaboration with SEC, shouldwdrap and
make public within 90 days necessary guidelines foe
implementation of the Fund in line with the prouiss of the ISA.

Consequently, the SEC came up with what it tagged
Investors Protection Rules 2007 in which it pegtiedmaximum
amount payable to investors who suffered any fofmefalcation
to N200,000. As stated in the rules, “the rate of campéon and
the maximum compensation payable to an investor Wwas
suffered a loss shall be2R0,000, or where the loss is less than

8 Supra
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N200,000, the investor shall be paid the full amaafrthe loss.”
It was also indicated, though, that the amountewéewed from
time to time.

Based on the new rules, the NSE issued a cheqoelyf
N200,000 to Ezemegbe. But the investor refused tepicthe
grossly reduced compensation. Ezemegbe’s lawyer @dnted
out that the cheque for the2B0,000 was raised on Union Bank,
whereas the NSE never indicated in the appeded figainst the
judgment of Jenkins Investment that there was aouwat of the
investor protection fund domiciled with Union Bankhis would
seem to raise issues of integrity in the admintistneof the Fund.

The biggest claim so far from the fund could haeerb
the &726 million claimed inOgunlesi A. Johnbosco v. NSE &
SEC®* The investor was claiming the sum-6726 million with
interest at 19 per cent per annum to be paid freenRund as
compensation for the unauthorised sale of his shaiso by
Jenkins Investment Ltd. The suit was struck ouR8h October,
2008 following an application for an order that tkait be
withdrawn. One wondered if ta&I80,000 prescribed by the
Investors Protection Rules in this circumstance Iccobave
engender the confidence of an investor.

Also, it is a thing of concern that, to date, resoof the account
of the Investor Protection Fund have been kept afray the
knowledge of the investing public.

c. Limit of Compensation and SEC’s Role
We observed that the Investors Protection Rulesiwbegged the
maximum compensation payable to an aggrieved iovestas
made by SEC. This is contrary to the provisionstld Act.
Section 213 (6) ISA, 2007 provides that:
Subject to this part of this Act and any limit thatay be
determined by the securities exchange or capadktpoint and
approved by the Commission from time to time, theoant
which any claimant shall be entitled to claim asnpensation
from an investor protection fund shall be the antoointhe
actual pecuniary loss suffered by him ...

This section plainly casts the responsibility ofxirfp

compensatory limits on the relevant securities arge or capital
trade point, even though it is still made subjecthte approval of
the SEC. It will be stretching the point to arghattby virtue of
its approving role, the SEC has a concurrent pdweset a limit

84 Case No. IST/OA/08/07.
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as to what claimants against the fund are entitiéakeover, the
Section 213 (6) provisions seek to limit or modgyoprietary
rights vested in a person. It is settled law thehsstatutes which
encroach on a person’s proprietary rights must bestcued
fortissime contra preferenteswhich is strictly against the
acquiring authority but in favour of the citizen egie property
rights are being deprived. Consequently, as ag#nestcquiring
authority, there must be a strict adherence to furemalities
prescribed for the acquisitidiIn the making of that limit, there
has been no such adherence. Thus, the validityhef rtiles
purportedly made pursuant to the Act is questiaamabl

There is no gain saying that the sum=@0R,000 fixed as
the maximum amount of compensation payable is uidics. It
can hardly make for the pecuniary loss sufferedbiyy time
investors. On the other hand, there is a view amsoge
securities regulation scholars that compensatingting of
secondary market securities fraud or negligenéeeicient. As
the theory goes, diversified investors are as Yikel be on the
gaining side of a transaction tainted by fraud hes losing side.
Therefore, such investors should have no expeatetbsses from
fraud because their expected losses will be matblyeelxpected
gains®® Undoubtedly, this view is flawed; the increasing
vulnerability of even the most circumspect capitalrket investor
to extensive financial adversity resulting frompmanate fraud and
mismanagement presents a compelling case for caapen.
And such compensation should be commensurate with t
pecuniary loss suffered in order to engender cenfié in the
capital market.

8. Conclusion

We have attempted in this article to explore theragions of the
investor protection fund under the Investment aaduBities Act,
2007. We have observed that an investor protedtiod is the

8 SeeObikoya v. Governor of Lagos St41987] 1 NWLR (Pt. 50) 383:SDPC
v. Foreign Finance Corporatiof1987] 1 NWLR (Pt. 50) 413Attorney-
General Bendel State v. P.L.A Aideyja889] 4 NWLR (Pt. 118) 64@in v.
Attorney-General of the Federatigh988] 4 NWLR (Pt. 87) 147 at page 184;
(it is also reported in (1988) 9 SCNJ 1Walsh v. Secretary of State for India
(1863) 10 H.L.C. 367Belfast Corporation v. O.D. Cars Ltfl1960] A.C. 490;
Osadebay v. A. G., Bendel Stft691] 1 NWLR (Pt. 169) 525.

8alicia Davis Evans, “The Investor Compensation Fundournal of
Corporation Law Vol. 33, No. 1, 2007; U of Michigan Law & Econasgj
Olin Working Paper No. 07-020.
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fund set up by a security exchange or capital traaat to meet
the legitimate investment claims of the clientstlod defaulting
members. We have, also, ascertained that thesensclaire
pecuniary, and not speculative in nature. In thars® of our
discussion, we raised certain concerns and alsde maggestions
which we believe would make the investor compengatcheme
more effective.

We can safely conclude that the investor protechiom
is only a factor in a larger regulatory scheme @oognize and
protect investor interests, while ensuring that tealities of
commercial life are not eclipsed. The scheme isretfon of a
variety of substantive, procedural and instituticsspects of our
commercial practice, and this should be borne indmivhile
determining the rights and obligations of investdéiimally,it is a
commendable thing that the Nigerian government @ilies to
the expediency of an investor protection fund, dra$ also
endeavoured to statutorily authenticate same. Titerest in
compensation, however, would be served better byngnoved
framework than is currently in place. Thus, a loggaith in the
capital market would tend to prevail if nothingdene about the
limitations in the system as it is.
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