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Reconciling the Seeming Conflict in Sections 4 & 5 of the Nigerian
Arbitration and Conciliation Act ~ J. F. Olorunfemi

RECONCILING THE SEEMING CONFLICT IN
SECTIONS 4 & 5 OF THE NIGERIAN ARBITRATION
AND CONCILIATION ACT ©

Abstract

The appropriate remedy for a breach of an arbimati
agreement is not damages but specific performaitso, a
court before which an action which is subject obiration

agreement is brought has the power to stay prooggsdivhen a
proper application is made by a party to the arhiion

agreement. The enactment of sections 4 and 5 dfidperian

Arbitration and Conciliation Act to govern both destic and
international arbitrations appears peculiar to Nigge and this

has drawn severe criticisms from learned scholasst@ the
exact scope and application of the two sectiongs paper is a
humble attempt to reconcile the seeming differepoésted out
by earlier writers. This paper makes the importaigcovery
that even though section 4 contemplates third pactions, the
practical effect is that the respondent in an agggiion for stay
can always oppose an application brought underisect by

insisting on the stiff conditions under sectiontieve the action
to be stayed was commenced by a party to an atioitra
agreement.

1. Introduction

Where provision is made in an ordinary arbitrathgneement and
proceedings are brought in a law court in respéca onatter,
which is the subject of the arbitration agreemdhg proper
remedy is an application for a stay of proceedidgparty to an
arbitration agreement who has a right of refereiscentitled
within an appropriate time to enforce the arbitatagreement to
stay any court action, which is the subject of ahitation
agreement.Sections 4 and 5 of the Arbitration and Conciliati

Y John Funsho Olorunfemi, LL.B (Ife), LL.M (Nig.),LB Lecturer, Faculty of
Law, University of Nigeria, Enugu Campus. joloremi2004@yahoo.com.

! We have demonstrated elsewhere that the apprepeatedy for a breach of
anarbitrationagreement is no longer damages bunfsrcement. See J. F.
Olorunfemi, “What is the Appropriate Remedy for are8ch of an
ArbitrationAgreement in Nigeria”,Uniuyo Journal of Commercial and
Property Law Vol. 1, December 2010, pp. 148-162.
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Act”® provide for stay of proceedings but different rptetations

on the scope and application of the sections haea khe subject
of controversy. We would examine the sections byinma

particular attention to the peculiar words usedths draftsman.
We would also evaluate the views of some commerstaaod

make a comparative analysis of the sections withlogous

provisions with a view to bring out the uniquene$ssection 4
and also ascertain the true scope and applicatfothe two

sections under the Act.

2. The Scope of Sections 4 and 5.

Section 4 of the Act provides as follows:

(1) A court before which an action which is the subjetan arbitration
agreement is brought shall, if any party so request later than when
submitting his first statement on the substancthefdispute, order a
stay of proceedings and refer the parties to atim. (2) Where an
action referred to in subsection (1) of this sectims been brought
before a court, arbitral proceedings may nevertisebe commenced or
continued and an award may be made by the arhitoahal while the
matter is pending before the court.

And section 5 of the Act provides that:

(1) If any party to an arbitration agreement commerargsaction in any
court with respect to any matter which is the scibid an arbitration
agreement, any party to the arbitration agreemeay, mt any time
after appearance and before delivering any pleadorgtaking any
other steps in the proceedings, apply to the caartstay the
proceedings.

(2) A court to which an application is made under sabtion (1) of this
section may, if it is satisfied - (a) that theran@ sufficient reason why
the matter should not be referred to arbitratiomdnordance with the
arbitration agreement, and that the applicant wakeatime when the
action was commenced and still remains ready atichgvito do all
things necessary to the proper conduct of therathlih, make an order
staying the proceedings.

Although the provisions of sections 4 and 5 appmingly

incompatible, there is no doubt that the two sestigovern stay

of court proceedings. Section 4 when read alopéespto a third
party action and an action brought by a party toagsitration
agreement. Section 4 can be regarded as a wideisiomo when

2 Cap. A18., Laws of the Federation of Nigeria (LFR)O04, hereinafter the
“Act”.
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compared with section 5, which is restrictive. ettt also gives
wider room for the applicant to move to stay thecgedings and
it is mandatory for the court to grant the applmatwhen it is
properly made.

Section 5 applies only to an action brought byagypto
an arbitration agreement in respect of any mattkich is the
subject of an arbitration agreement. Unlike sectibn the
application of section 5 is limited in scope sititcean be invoked
by a party to an arbitration agreement only agaarstaction
instituted by another party to the arbitration agnent. The wide
meaning ascribed to “taking steps in the proceediagd the two
conditions prescribed under section 5 (2) can pahsers in the
wheel of an application for stay which can onlydgranted at the
discretion of the court. The effect is that if atpdo an arbitration
agreement in breach of an arbitration agreemeng$gran action,
the applicant can only effectively come under sech. This is
because even when the application is brought uselgion 4, the
respondent may oppose the application under sestiororder to
deny the applicant of the easier conditions undestien 4.
Therefore, if we construe section 4 to apply omyan action
brought by a party to an arbitration agreement reopntto the
express words of that section, section 4 will benamentl
rendered ineffective. IM. V. Parnomos Bay v. Olam (Nig.) Plc.
where the defendant/applicant applied for stay ymams to
sections 4(1) and 5(1), the Court of Appeal helt gections 2
and 4 of the Act are controlled and limited by &at6(2) of the
Act.

One of the basic principles of interpretation of al
constitutions and statutes is, of course, thatahenaker will not
be presumed to have given a right in one sectidrtalen it away
in anothef. A meaningful interpretation of the two sectionshiat
which preserves the potency of section 5 withostudbing the
application of section 4. Since it is trite lavathhe court cannot
in the guise of interpreting a statute annul or ifiyodts
provisions, the need to bring the two sections into harmony is
imperative. Where two sections exist side by sideegpect of the

3 (2004) 5 N.W.L.R. (Pt. 865)1 at 5. .Saleo Nduka Ikeyi“The Courts and the
Arbitral Process in NigeriaADRLJ (1997). 362-363.

4 Hillv. William (Park Lane) Ltd1949) A.C. 330 at 546 quoted @sadebay v.
A.G. Bendel Stat@991)1 N.W.L.R. (Pt. 169) 525 at 527.

5 Cooperative Bank v. Ogwuf@991) 1 N.W.L.R (Pt. 168) 458 at 462.
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same subject matter, the specific provisions aranfgylication

excluded from the general provisidhs. Here, the specific
provisions of section 5 exclude from the generalvimons of

section 4.

Consequently, it is humbly submitted that section 4
should be construed and applied to a third partjomowhile
section 5 is applicable only to an action broughtalparty to an
arbitration agreement.

3. Procedure for Application for Stay

An application for stay of proceedings under thet Agll be
supported_with an affidavit exhibiting a copy ofetlarbitration
agreement. Where there is an agreement to refer the subject
matter of a counter claim, the counter claim wél stayed on the
application of the plaintiff. Proceedings have also been stayed
where the parties had agreed to submit disputasfooeign court

or foreign courts.Under section 4, the action sought to be stayed
may be a third party action and the third partyicacimust be
subject of the arbitration agreement sought to ffereed. The
applicant must be a party to the arbitration agesgnand the
application must be made within the time stipulateder section
4(1). On the other hand, under section 5, the mcamight to be
stayed must be the subject of an arbitration ageeétretween the
applicant and the respondent and the applicatiost ha made
within the time stipulated under section 5(1). Toart must also

be satisfied that there is sufficient reason wtg matter should

be referred.

Where there is any doubt whether there is an éftect
arbitration agreement, the court should constree @greement
where necessary.The burden to oppose the application for stay
of proceedings is on the respondEntThe success of an
application for stay is based on the circumstarfceagh casé’:

5 SeeGov. of Kaduna v. Kagoma982) All N.L.R. (Pt. 1) 150 S.C.

" As proof of the arbitration agreement.

8 Spartalia & Co v. Van Hoorn Bitt1884) Rep. in Chambers 216; W.N (1884)
32.

® Law Garrett(1878) 8 Ch. D 26The Cap Blancq1911-1913) All E.R Rep.
365.

9Modern Building Wales Ltd. v. Limmer & Trinidad Qdd. (1975) 2 All E.R
549 C.A.

" Hodson v. Railway Passengers Ass.(T&82) 9 Q.B.D 188.

12 Lyon v. JohnsoB8 L.J; 40 Ch. D 579.
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For example, in a casg,by a written agreement, the plaintiff
undertook to manage a brewery of the defendanfiferyears;
and there was a provision that any dispute shoaldeferred to
arbitration. Before the time expired, the defenddiatnissed the
plaintiff for misconduct, the plaintiff having brght an action for
wrongful dismissal; it was held that this is a mopase for
staying proceedings. In another cHsthe defendant agreed to
employ the plaintiff as his agent for carrying da husiness in a
specified district for fifteen years; and the agneat contained a
clause for referring to arbitration any disputesttom construction
of the agreement, or any payment, act or thingtinglato or
arising out of the agreement. Before the term exhirthe
defendant dismissed the plaintiff from his employitrier alleged
misconduct, and gave notice to refer the mattersdigpute
between them to arbitration, but among the mattedispute, he
did not specify the dismissal of the agent. Bothips appointed
arbitrators, but before anything more was done, phantiff
brought an action against the defendant to restin&im from
dismissing him and from appointing another agehe dlefendant
moved to stay proceedings in the action on the rgioof the
agreement to refer all matters to arbitrationwdts held that the
defendant having taken upon himself the decisidrthe matters
in difference by arbitration, the court ought noteixercise their
power of staying proceedings in the action and ithas too late
after the commencement of the action for the defehdo
withdraw his dismissal of the plaintiff in orderathit might be
included in the arbitration.

Where the stay succeeds and there is arbitrati@h an
award, the cause of action merges in the awatdstay may be
lifted to allow an application for summary judgern here an
action referred to In section 5 (1) had not beayest, an award
made in respect of the same subject matter uneeantbitratﬁp
agreement referred to under section 5 (1) is nddére action:

Under section 5, the court can make an order &y Ilstit no word
was said as to whether it could refer the partearbitration. The

Bwickham v. Hard8 L.J; Ex. 215.

1 Davis v. Starr.Ch. 808; Ch.D 242; 60 L.T; W.R 481 C.A.

15 City Engineering Ltd. v. F.H{A997) 9 N.W.L.R.( Pt. 502 ) 224. (S.C.).
16 Tustian v. Johnstor{(1993) All E. R. 534.

" Doleman& Sons v. Osset Co912) 5 K,B, 257. C.f. s.4(2) of the Act.
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court had In a case stayed the proceedings int&¥nt At other
occasions, the court usually stays the proceedi ing the
determination of the arbitratiof.

Where arbitration fails, may be, due to an irregula
appointment of the arbitral tribunal and the awdrereof is set
aside, an action instituted thereafter in breachhef arbitration
agreement may still be stay®dThis is because the fact that the
plaintiff has refused to nominate an arbitratorreifé¢he reference
cannot proceed until he has nominated one would@at ground
for refusing a stag: Judicial attitude to the stay of an action
which is the subject of an arbitration agreement dae
summarized in the decision of the Supreme CouMisr ((Nig.)
Ltd. v. Salah El Assad In that case, learned counsel for the
plaintiff/frespondent had argued that the arbitratmause was
vague and therefore useless and the court therbéatea duty to
resolve the impasse as an earlier arbitration acteduin respect
of the clause had been set aside by the courtStlipeeme Court
held that it would be asking too much of any cdarsanction an
unwarranted departure from the terms of a coninagtwhich two
free and able parties entered unless such a cootrany part of
it had been lawfully abrogated. The Supreme Codded that
despite the observations of the trial judge oncthase, the clause
still remained the contract of the parties and ahdinary rules
relating to contract must apply. The Supreme Cdlerefore,
could not accede to the argument of counsel for
plaintiff/frespondent that even though the clauseaieed in the
contract, yet the court could treat the clauserasniorceable and

18 Misr (Nig.) Ltd. v. Salah El Assad 1 All N.L.R. 1{2.C.).

19 Obembe v. Wemabod Estates [1877] 5 SC 115 at 129.

20 Misr (Nig.) Ltd. v. Salah E1 Assad (supra

21 Manchester Ship Canal Co. Ltd. v. Pearson & Somb (11900) 2 Q.B. 606
C.A; It was held inSuccula Ltd. v. Harland & Wolff Ltd1980) 2 Lloyd’s
Rep. 381 That the court should not intervene witheatablished reference
unless convinced that it is the only right coursetake. The failure of
arbitration does not amount to revocation of tHateation agreement. This is
because an arbitration agreement can only be reveikieer in writing by the
parties or by the leave of the court upon the apfibn of the party by virtue
of section 2 of the Act. Another reason is that s@rbitration agreement may
make the delivery of an arbitral award a conditiyacedent to an action at
law. SeeScott v. Averfl856) 5 H.L Cas 811. See generally Olorunfesupra
note 1 at pp. 152-158.

22 gupranote 18.
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therefore discountenance it in the enforcemenighits under the
contract. Finally, the Supreme Court allowed theesb and
stayed the action of the plaintiff indefinitely,eding to it, “in

accordance with section 5 of the Arbitration AZY”".

4. Evaluation of Divergent Views of Commentators.
Respected and prolific learned writers have cometenbn
sections 4 and 5 of the Act. Few of their commemttude the
following:
Sections 4 and 5 of the Arbitration Act... provide fodirect
enforcement of the arbitration agreem&nlt is strange why
these two sections dealing with the same issueldgteudrafted
into the Act by the Legislature. The presence @& s¢htwo
similar but different-in-effect sections in the Atas generated
a lot of legal comments. The provisions of sections 4(2) and
5(1) of the Act pose some important legal questfdn#n the
same piece of legislative enactment, we have twdlictin
sections, that is sections 4 and 5 on the samecubjatter.
Any party applying for a stay would of course pret@ come
under section 4 than section 5 where the courtlésvad to
exercise some initiative in granting or refusingstay?® As
between the two sections, section 5 is a betterigiom for the
arbitral system. A situation in which every applioa for a stay
must be granted may have an overwhelming effectthan
arbitral procesé’ It is very clear that the two sections are

2 C.f. Obembe v. Wemabod Estates.,Lsdpranote 19 where the action was
stayed pending arbitration.

24 Chukwuemeka E. Ibe, “An Overview of Alternate Digp Resolution
Methods,”Unizik Law Journ§ Vol. 4 No. 1. p. 24.

2 Edwin Obimma Ezike, “The Validity of Section 3#the Nigerian
Arbitration and Conciliation Act"The Nigeria Juridical Review
Vol. 8, (2000-2001) 140.

26 C.U. Mmuozoba, “The Law Courts and Arbitral Tribunalsdenthe
Arbitration and Conciliation Act, 1990”, NLPJ Vol. 6 No. 1
(March, 2002).pp. 101 — 103.

27 Greg Chukwudi Nwako by & Felicia Anyogu, “ Institonalising Alternative
Dispute Resolution Mechanism in the Nigerian Le§gbteni, Unizik Law
Journal Vol. 4, No. 1. p. 157.

2 Offornze D. Amucheazi, “Enforcing Arbitration Agmment in
Nigeria”, Unizik Law JournglVol. 4 No. 1, p. 95.

2 Gaiu€zejiofor, The Law of Arbitration in Nigeriélkeja, Lagos: Longman
Nig. Plc., 1997) at pp. 42-43.
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contradictory and not in any way complimentary. ifhe
concurrent presence in the Act without their repecscopes
of operation being specified is a sad commentaryéofederal
legal drafting infrastructure. It is one of the eamnfassing
manifestations of the lack of consultation and dable hurry
that sometimes attend legislative drafting in Nigeboth of
which are, in turn, part of the tragedy, that railjt rule has on
the legal system. So long as the two sections laeet the
courts have foisted upon them, the unenviable task
interpreting them in a way that will give life andlidity to
each sectiof® Although the applicant is not bound to come
under both sections, where he comes under sectias i4 most
likely, it may be possible for the respondent tise@asection 5,
thereby insisting that the conditions therein bisBad before
the stay may be granted. Whether the court of firstance
regards section 5 as relevant in the circumstarmei$,it does,
whether it finds that conditions exist for the eise of its
discretion against the applicant are issues whiobldc be
litigated up to the Supreme CodtThis matter is dealt with by
sections 4 and 5 of the Decree. Unfortunately tivee sections
cannot be easily harmonized as they appear in sespects, to
be in conflict®? Something should be done to clarify section 4
and its relationship with section®.

Some of the commentators argued further that thietff whose
action is to be stayed under section 4 must berty pa the
arbitration agreement. The critics of section 4ehhowever left
unanswered the question as to what remedy or aatjarty to an
arbitration agreement can take to enforce it wheridbility to a
third party is arising from the subject matter of arbitration
agreement, especially where the proceeds thereofdwrelp to
settle the dispute between the third party and db&endant

30 Andrew Okekeifere, “Stay-of-Court Proceedings dtieg Arbitration in

Nigerian Law,” 13J. Int'l. Arb. (1996). 133.

31 Ndukalkeyi” The Courts and the Arbitral Process in NigeddJRLJ, (1997)
pp- 362-363.

%2 Olakunle Orojo and Ayodele Ajom@he Law and Practice of Arbitration and
Conciliation in Nigeria.(Lagos: Mbeyi & Associate (Nig.) Ltd., 1997) 316.

33 Amazu A. Asouzu, “The Arbitration and Conciliati@ecree (Cap. 19) as a
Legal Framework for Institutional Arbitration: $trgths and Pitfalls,” a paper
presented at the IBA: African Regional Confererncagos (February, 1995)
(Unpublished). pp. 13-14
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/applicant. We shall attempt to examine the veyaoit these
claims and humbly submit that the scope and apgitaof the
two sections are different. Section 4 contemplaebird party
action while section 5 deals only with an actioaught by a party
to an arbitration agreement.

Ezejiofor argued that the person who may requesaro
order of stay must be a party to the arbitratioreagnent and the
plaintiff whose action is to be stayed must be ayp#o the
arbitration agreemenit.It is true that the applicant under sections
4 and 5 of the Act must be a party to the arbitraigreemernt.
It is also a fact that the Court of Appeal heldNiL.N.G Ltd. v.
A.D.I.C Ltd**that “the first party referred to in section 5(T)tloe
... Act is a plaintiff in the action while the secomparty is a
defendant.” It is apparent from the decision thairtlordships in
the Court of Appeal were construing section 5 & #Act. The
same construction cannot with due respect be estetalsection
4 which is wider in scope. The relevant portionsefition 4
reads, “A court before which an action which is sbject of an
arbitration agreement is brought "’while the corresponding
portion of section 5 reads “If any party to an #diion
agreement commences any action in any court wiped to any
matter which is the subject of an arbitration agreet....” The
difference between the two sections is clear. Tingr&ne Court
in Osadebay v. A.G. Bendel Stiteas held that where a statutory
provision is clear, it cannot be construed anddtied beyond its
context.

34 Gaius Ezejiofor, “ Scope of Section 4 of The Niger Arbitration And
Conciliation Act,” 1997/98 an unpublished L.L.M ltace Notes, delivered on
September 21,1998 at Faculty of Law, UniversityNaderia, Enugu Campus
as a rejoinder to some of the views informally egsed by the current writer
during the 1997/98 L.L.M. Course Work. The lectwas delivered after the
publication of the book — Ezejiofor , above n2%e

35 SeeAlfred Mc Alpine Construction v. UNEX Co(p994) NPC 16 CA.

% N.L.N.G Ltd. v. A.D.I C. Ltd(1995) 8 NWLR. (Pt. 416) 683-687. C.A. as
confirmed by the Supreme Court in (2000) 1W.R.N. 1.

%7 This is similar to s. 9(1) of the English Arbitiat Act, 1996 which provides
that “A party to an arbitration agreement againkbm legal proceedings are
brought ... in respect of a matter which under thee@gent is to be referred
to arbitration ...”

%8 Supranote 4 at 574.
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If its language and legislative intent are apparanjudge
is not enclothed with authority to distort its mawnin order for it
to conform to his own views of sound social justidgdere is
nothing in section 4 limiting its application to action brought
by a party to an arbitration agreement. The bestaveconcede
with respect is that section 4 could be literalystrued to apply
to both third party action and an action broughtabyarty to the
arbitration agreement. This would be so if we camssection 4
alone without regard to the provisions of sectiobus the two
sections must be read togetfisince they both govern the stay of
court proceedings. Therefore, while we agree thatapplicant
under section 4 must be a party to an arbitratgneement, the
action which is the subject of arbitration agreetmssuld have
been brought by a third party.

It is also the view of Ezejiofor that the defendeai only
request for a stay in respect of an action comntehgea party
with whom he has entered into arbitratférhis proposition is
with due respect most applicable to an applicatioder section 5.
In RGE (Group Services) v. Cleveland OffsHdre, third party
action was stayed pursuant to section 4 of theigmdirbitration
Act, 1950. The court held that:

Since the issues raised in the third party procemsdiwere
issues which fell within the ambit of clause 27 aice they
could not be determined by the court since the tchad no
power to open up, review and revise any certificttte third
party proceedings would be stayed.
The opinion of learned auth8f®n the question of arbitration and
third parties was that:

%% SeeTaylor v. Oldham Corfi876) 4 Ch.D. 395Gov. of Kaduna v. Kagoma
above note 6.

40 Ezejiofor,1997/98 Lecture Notes, supra note 34.

41(1986) 11 Con. L.R.77 where A contracts with B &dub-contracts with C.
C makes claims against B, which claims are boundrup’s ability to obtain
payment from A. There was an arbitration clauseveeh A and B but none in
the sub-contract between B and C. C commencesdgatithe court against B.
B issues a third party notice against A, claimindé indemnified against C's
claim. The court stayed the third party’s action.

“Micheal J., Sir Mustill & Stewart C. BoydThe Law and Practice of
Commercial Arbitration in England2™ ed..(London: Butterworths, 1989) at
136-140.
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Most arbitrations take place between persons whe Hisom

the onset been parties to the arbitration agreenat to the

substantive contract underlying that agreemenctasionally

happens, however, that the claim is made by omagabmeone

who was not originally named as a party. In such

circumstances, the question whether the claim eaarid must

be the subject of arbitration may give rise to ddeble

difficulty.
Other learned authof§were more positive while commenting on
sections 9 and 86 of the English Arbitration At996 when they
said that:

There is no longer any scope for the court refusingtay of

proceedings on the ground that third parties avelved and

that it would be preferable for the dispute to lealtd with by

one tribunal (i.e the court) in order to avoid fhessibility of

inconsistent decision.
On whether the court can compel a plaintiff/thiatty, Ezejiofor
submitted that when the court orders a stay, ittmefer the
parties to arbitration and the parties must be ehafio had
contracted to arbitrate and if the plaintiff is retparty to the
arbitration agreement, the court cannot refer homatbitration
with respect to an arbitration agreement betweenddéfendant
and another persdfi.Under section 57(1) of the Act, the word
“party” means, “a party to the arbitration agreemem to
conciliation or any person claiming through or unéém and
parties shall be construed accordingly”. Whereha tourse of
construing any statute difficulty arises to its Ir@aport, due
regard must be had to the scheme of the legislafiba object or
policy of the legislation often affords the answer problems
arising from ambiguities or doubts which it congior implies,
for it is a canon of interpretation that all wordghey be general,
and not precise, are to be restricted to theieéignto the particular
matter to be construéd.So, where a statute has defined a
particular word, a court of law is bound to use ffaticular
definition. It has no business to go outside thfndion in search

43 David St. .John Sutton, John Kendall & Judithl Gussell on Arbitration,
(21st ed. 1997) at 7 —014.

44 Ezejiofor,Lecture Notes, supnaote 34.

45 Obikoya v. Govt. of Lagos Stgf987) 1 N.W.L.R. (Pt.50) 38%.G Bendel v.
Aideyan(1989) 4 N.W.L.R (Pt.118) 64%)keke v. A.G. Anambrél992) 1
NWLR (Pt.215) 60 at 68.
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of other meaningS. Therefore, it Is not the third parplaintiff
that would be referred but the parties to the aatiitn agreement.

It has been submitted that the words “unless ddithat
the agreement is null and void, inoperative or jratde of being
performed” ought to have been included in sectiaf the Decree
for these are, in fact, the concluding words ofiddt 8.1 of the
Model Law which the Nigerian Decree purports to \cOp
similar reason had been given to criticize the igpfibn of
section 4 to both domestic and international aabdn simply
because the Model Law purportedly copied in secloapply
only to international arbitratiof.It is doubtful with respect, if we
can extend the same argument to every provisiothefModel
Law where the corresponding sections under theappty also to
domestic arbitration. The Act has made adequaieigions for
the attack of an arbitration agreement on any a$¢hafore-stated
grounds if any party so wish&s. For example, section 2 of the
Act provides for the revocation of an arbitratiggreement and a
party can oppose an application under section frbying that
the arbitration agreement is null and void, inopieesor incapable
of being performed. By deleting those words, thiy daino longer
on the court to satisfy itself that those condsiafid not exist
before granting an application under section 4,tbatburden is
on the respondent to, in appropriate cases, opgosgplication
for stay under any of those heads. When an agraeémanll and
void, the only benefit the party opposing it wilkig is a
declaration to that effect. The law does not contipelimpossible
— lex non cogitadimpossiblid he phrase is a compendious legal
jargon that connotes a state of actual nullity anstate of legal
non — existence.

Secondly, the arbitral tribunal has jurisdictiomder
section 12 to determine the validity of an arbitnatagreement
and the decision of the arbitral tribunal can imaly be set aside
under section 30 of the Act. Fortunately, there nisthing
restraining the Nigerian Legislature from adoptihg Model Law
in a modified fashion.

According to Orojo and Ajomo, the problem in our
sections 4 and 5 is that the two have been enaatedply to all

6 Onagoruwa v. Staté1993) 7 NWLR (Pt. 303) 49.
47Orojo & Ajomaq supranote 32 at 317.

“8|bid, at 321.

9 See sections 2 and 12 of the Act.
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types of arbitrations instead of section 4 applyiogly to
international arbitration, as was the intendmertheaModel Law.
It is understandable that in international arhibrat stay of
proceedings should be relatively mandatory, sinces ihighly
desirable that parties should be made to keep Huyggement to
arbitrate rather than go to a domestic court feplgion of their
dispute. Accordingly, it was strongly urged that #hct should be
amended by transferring section 4 from Part | ta Rhof the
Act, which deals with international arbitratichwe foresee two
situations arising if this submission is acceptedFirst,
enforcement of domestic arbitration against a tlpiedty action
under section 4 would be hampered while section dulav
continue to enjoy its application to internatiorsald domestic
arbitration. Secondly, the new section 4 would gpplan action
brought by a party to an international arbitrat@mgreement as
well as a third party action that is the subjectofinternational
arbitration agreement. If section 5 is limited tamnestic
arbitration, the consequence is that the problencasfflicting
actions will arise in relation to actions brouglyt & party to an
international arbitration agreement because oeffext of section
4(2) since the proposed section 4 would apply &dsan action
brought by party to an arbitration agreementvhat we would
therefore humbly recommend instead is the moditicatof
section 5, to among other reasons, make it alstaldai for
international arbitration.

On the part of Nwakoby, section 4 is a challengehmn
inherent discretion of the court to either grant refuse an
application made before it. It is a challenge ia phrisdiction of
the court and is also unconstitutional. Section) %§1preferred.
Section 4 should be replac&dThe word “shall” in section 4 (1)
is traditionally mandatory. Is it then a matter‘ofust” such that
when the arbitration agreement is null and voidparative or

0 Orojo&Ajomo, supranote 32 at 321.

51 SeeDoleman & Sons v. Osset Corpupra note 17. See alsblorthern
Regional Health Authority v. Derek Crouch ConstimictCo. Ltd (1984) 2
A.C. 175.

52 Greg Chukwudi Nwakoby, “The Courts And The AraitrProcess In
Nigeria,” Unizik Law Journgl 27 Vol. 4 No. 1: see also Gaius Ezejiofdhe
Law of Arbitration in Nigeria (Ikeja, Lagos: Longman Nig. Plc., 1997) 49 at
pp. 42 — 43.
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incapable of being performed, the court would gitbnt the
order?

On an application for summary judgment in a cast wi
an arbitration clause, if the defence depended poirat of law in
which the plaintiff was clearly right, the court wd give
judgment for the plaintiff and would dismiss anpss-application
for a stay since there would be no dispute to gariatration. If
the plaintiff was not clearly right, the court wdujrant leave to
defend and would stay the action, so as to referdibpute to
arbitration if the application for stay was progenade>®

The court must satisfy itself that there is a dispthat
relates to the arbitration agreement as at the afateit. It was
held in Lueng (Peter) Construction Co. v. Tai P6bthat at the
time of the issue of the writ, there was no dispogeause the
evidence showed that the issue raised by D inioelab the
plumbing and drainage had not by then been raiséd Rvand
accordingly, the court had no jurisdiction to sthg proceedings.
The Supreme Codurtheld that where the grant of a stay would
spell injustice to the plaintiff, as where the antiwas already
time-barred in the foreign court and denying thaintiffs any
redress, justice is better served by refusing yatktn by granting
one. The court declared further that it does aklensthat the
court may refuse to order a stay of proceedingsrevitbhe
defendant establishes that he would suffer injadfithe case is
stayed or that he cannot obtain justice from tloiraf tribunal or
that the agreement between the parties is null soi,
inoperative or incapable of being performed.

To Amucheazi, it is doubtful if an arbitral tribunaould
commence or continue proceedings when an actigoiisg on
before a court. What purpose does the section 3énappears to
be in conflict with section 4(1). If it is allowetd continue, the
whole essence of the application for stay would ehdoeen
defeated® The provision of section 4(2) may make the court’s
refusal to order a stay ineffective as the arbjprakceedings “may

%3 SeeS. | Sethia Liners v. State Trading Corp. of In¢lia85) 1 W.L.R 1398
C.A where s. 1 of the English Arbitration Act, 19Which was similar to
section 4 of the Act as regards the word “shall$wamnilarly construed.

54(1985) 4 Con. L.R 299, H.K. C.A.

%5 In The Owners of th#1.V. Lupex v. Nigeria Overseas Chartering & Shipin
Ltd. (2003) 43 W.R.N. 123: (2003) 15 NWLR (Pt. 844946

%6 Amucheazi, aboven. 28 at 96.
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nevertheless be commenced or continued” and andawade by
the arbitral tribunal may be binding on the partatt has
commenced an action in codftOur humble view is that section
4(2) is only applicable to third party actions undection 4.
Section 4(2) provides that where an action refertedin
subsection (1) of section 4 has been brought beforepurt,
arbitral proceedings may nevertheless be commenoed
continued, and an award may be made by the arlritainal
while the matter is pending before the court. Thpliaation of
section 4(2) is limited to section 4 and not aggllie to section 5.
This may be in recognition of the fact that theirgiéf to the
action under section 4 might not be aware thatattten is the
subject of an arbitration agreement and where hawiare, he
might still institute his claim since he is not arfy to the
arbitration agreement. When this happens, the rarhitibunal
may not have to discontinue its proceedings sin@gause the
matter is pending in court and the tribunal may c@nce
proceedings since the parties in court may nottgxhe the same
with those before the arbitral tribunal. For théedee ofestoppel
per rem judicatanto operate, the parties, the subject matter and
the issue must be the sarfie.

Since an agreement to submit a dispute to arlutratoes
not oust the jurisdiction of the court, the defemdaay choose
not to make any application to stay the action betwhim and
the third party but instead commence or continlb&ration with
the other party to the arbitration agreement ancdward made
therein may be used to settle the third party. tiGec4(2)
therefore creates an additional facility to theedefant who is
willing to arbitrate and an award arising therenfravould not be
regarded as a usurpation of the judicial powerthefcourt on a
pending action.

The legislative principle in section 4(2) is sianiin a way
to what may be referred to as judicial activism jodicial
legislation by the English Court of Appeal W. Bruce Ltd v. J.
Strong® where their Lordship8 held that where a defendant in an

57 Ephraim Akpata,The Nigerian Arbitration Law in FocugWest African
Publishers, 1997) quoted in the Supreme Court ce$de Owners of M. V.
Lupex v. Nigerian Overseas Chattering & Shipping Lsupra, note 55

%8 Biariko v. Edeh-Ogwuil¢2001) 12 NWLR (Pt. 726) 235 at 241.

%9(1951) 2 K.B. 447, (1951) 1 All E. R. 1021.

%Somervell L.J with Singleton L.J. & Denning, L.J.
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action brings in a third party (another defendatiig latter is
entitled to a stay if there is an arbitration ckus the contract
between him and the defendant even though the saject
matter will be under consideration in both the @ctand the
arbitration.

The effect of section 4(2) is also to, so far a=liates to
section 4 of the Act, exclude the principleDoleman & Sons v.
Osset Corporatioft to the effect that where an action has been
brought contrary to an arbitration agreement andapplication
for a stay has been made, the matter before the cannot be
arbitrated unless the parties have, after the camement of the
proceedings, agreetk novao refer the matter to arbitration.

5. Privity of Contract and Arbitration Agreement

There is no doubt that an arbitration agreemenbased on
contract. Some scholars may therefore argue as ave keen
above that a third party can neither compel adfmmaor be

compelled to participate in arbitration. Others reagn argue that
a third party action cannot be stayed based on rhitraion

agreement not signed by a third party based ongeeral

principles of privity of contract. We must first ipb out that the
general rule of privity of contract has exceptiobased on
statutory provisions, veil piercing, estoppel, tsiysrestrictive
covenants, collateral contracts, agency, assignmegotiable

51 Supranote 17.For contrary viewsSeeGaius Ezejiofor “ Enforcement Of
Specific Performance Of An Agreement To ArbitralRoyal Exchange
Assurance v. Bentworth Finance(Nig.) Ltl976) 6 U. I. L. R. 293"
(Unpublished)at 7-8, where the learned author, while commentings 4(2)
said that “arbitration will not be commenced or twomed if the request for a
stay is refused, because it was made out of titereise a situation will be
created in which two parallel proceedings on thenesamatter go on
simultaneously, one before the arbitral tribunad #me other before a court.
The result will be the production of an award angidgment on the same
dispute. It is indeed very unlikely that any amddittribunal will want to
engage in arbitral proceedings while the same métepending in court)
particularly as it has a discretion as to whethremai to do so. If the decision
of the court and the arbitral tribunal are coniifigt as they are indeed be,
which of them prevails. It would certainly not lealieen the intention of the
authors of the Act to deliberately introduce thiftision in the system. And
in the expectation that the first of the two demis would prevail over the
other on the principle aks judicata there would be an indecent competition
between the court and the arbitral tribunal to be first to rush down a
decision”.
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instruments, unjust enrichment étcWith the ever increasing
complexity on contractual frameworks and corpostteictures,

Kunal Mimani and Ishan Jhingran submitted that tre of the

common questions which both, arbitral tribunals arational

courts face is whether a non-signatory can be helchd by an
arbitration agreemefit.

A range of legal theories have been developeddittéde
this determination either for or against includisgch non-
signatories. Equitable estoppel prevents a party tWwiowingly
accepts the benefits of a contract containing doitration
agreement from avoiding the obligation to arbitrathis theory
has so far been recognized only in the United Statel Canada,
where two theories have been recognized for hol@dingarty
bound by an arbitration agreement under estopjhe fifst theory
is that a non-signatory who knowingly accepts thieatl benefits
of a contract containing an arbitration agreemeanh e
compelled to arbitrate by a signatory. The sectiedry is that a
non-signatory can compel arbitration with a signatwhen the
issues the non-signatory is seeking to resolve ianerently
inseparable or inextricably intertwined with theegment and the
non-signatory is closely related to the signatétymary indicia
of a third-party beneficiary interest will be wheththe non-
signatory files a claim against one of the signaparties.

The strict rules of privity could be incrementaiblaxed
in order to conform to the commercial reality andtice. It has
been suggested that lawyers engaged in draftinggamis which
contain arbitration clauses must be sensitizechéofact that a
non-signatory may be added to the arbitrationhif tisk exists,
then clients must be advised of this risk, andglege be added
to the contract and, arbitration clause, to minamize risk of a

62 See Chris TurneiContract Law(London: Hodder & Stoughton Educational,
2008) at pp. 39-44; See also “Privity of Contractaw Extension Committee
Winter Course 2005 Contracts Lecture Notes Weeke Fawailable at
Sydney.edu.au/lec/.../contracts/.../lecture% 20kw#205. D... accessed on
November 20, 2012.

53 Kunal Mimani and Ishan Jhingran, “Extension of iwdtion Agreements to
Non-Signatories:  An International Perspective,” imde  at
http://indialawjournal.com/volume4/issue_3/refereachtmllast accessed, on
November 20, 2012.
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related non-signatory party being bound by the temtar's
decisiont”.

Where a party to an arbitration agreement suesrd th
party in court and the third party wishes to sténe tcourt
proceedings in view of intended arbitration prodegsl between
the parties to the arbitration agreement, the cauilt stay
proceedings, perhaps on the basis that the resolofi certain
issues in the arbitration will have the effect @tetmining the
court proceedinda This was the situation faced by the Singapore
High Court in the recent case $hanghai Construction (Group)
General Co. Singapore Branch v Tan Poo $&nthe court was
called upon by the defendant to exercise its inttgteisdiction to
stay the proceedings until anntended arbitratiofi between
Shanghai Construction and Top Zone (a related théndy) was
heard. The court agreed. The defendant was thetoirand
shareholder of a company called Top Zone Constmict
Engineering Pte Ltd {fop Zon€'). The plaintiff, Shanghai
Construction, had subcontracted certain constnietiorks to Top
Zone under a subcontract agreement. That subcorigeeement
contained an arbitration clause. Top Zone requestedlaintiff
to make certain payments directly to one of itsp(Zone’s) sub-
contractors. The plaintiff did so and paid out amsuwof
$454,451.60. In return, the defendant issued a uhefpr
$450,000.00 in favour of the plaintiff. Subsequgntiiisputes
arose between the plaintiff and Top Zone followinbich Top
Zone stopped its works and withdrew from the Siteere was no
repayment of the sum of $454,451.60 and the pfhinti
subsequently sought to present the defendant’s uehefgr
payment. However, the cheque was dishonoured asgrayg had
been stopped.

A court has “to manage its own business with dganek
to the resources available to it and the interektther litigants,
as well as the interests of the immediate partesnselves®”
However, the Singapore High Court also consideteast the

% pid.

% Shaun Lee,“Court can exercise Inherent Powers to Stay Proogedin
support  of Arbitration”  available  at http://singaporeinternational
arbitration.com,Jastaccessed on November 20, 2012.

56[2012] SGHCR 10.

57 Citing Reichhold Norway ASA & Anor v. Goldman Sachs Iatéonal [1999]
CLC 486.

171



Reconciling the Seeming Conflict in Sections 4 & 5 of the Nigerian
Arbitration and Conciliation Act ~ J. F. Olorunfemi

Reichholdcases stood for the proposition that the “justifarafor

granting a stay pending arbitration pursuant to thleerent
jurisdiction of the court has been extended beymedenting the
abuse of the court’s process...to include the effiiciesolution of
disputes and management of cases”.

6. Conclusion

In spite of the stiff conditions under section lswas “taking
steps” and the two conditions under section 5(2}{i® attitude of
the court especially since the enactment of theid\td decline to
determine matters, which are the subject of antratlin
agreement. Except for few modifications, largelyneoclature,
section 5 of the Act is an adopted version of sec#d of the
English Arbitration Act, 1889. The 1889 Act hadcgrundergone
several changes that made it imperative for somgtte be done
on section 5 to make it meet the growing phenomeion
Arbitration. Judicial decisions on applications ugbt under
section 5 portray the spirit of Arbitration tharethetters of that
section. It is humbly submitted that section 5tlo¢ Act be
modified to accord with judicial attitude in order enhance its
suitability for international arbitration and briignto conformity
with the general intendment of the Act.

The National Committee on the Reform and
Harmonisation of Nigerian's Arbitration and ADR lavihas not
only recommended the merging of sections 4 andté ame
section, the Reforms Bill by virtue of section ®rbof, retains the
unique features of section 4 of the Nigeria Actlosm power of the
court to refer the parties to arbitration; the wiahg of its scope to
third party actions and also provides that an @bjiroceedings
may be commenced or continued and an award mayable ity
the arbitral tribunal while the matter is pendirgfdye the court.

This attempt has revealed that the Reforms Bibh akeks
to introduce a new section 5(3) which provides:that

Notwithstanding sub-section (1) of this sectiony grerson
carrying on business in Nigeria who is a consigneder, or
holder of, any bill of lading, waybill or like doment for the
carriage of goods to a destination in Nigeria, \whetfor final
discharge or for discharge for further carriageyrbaing an
action relating to the carriage of the said goadary such bill
of lading, waybill or document in a competent caariNigeria
and any arbitration clause which purports to limitpreclude
this right shall be null and void.
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The new section 5(1) of the Reforms Bill seeksrtuvjale that:
Except in the case mentioned in sub-section (3hisfsection,
where an action referred to in subsection (1) f section has
been brought before a court, arbitral proceedingay m
nevertheless be commenced or continued, and ardanay be
made by the arbitral tribunal while the matter énging before
the court.

We also found that the Reforms Bill seeks to adbgt legal

jargon “the court shall grant a stay unless satisfthat the

agreement is null and void, inoperative or incapabl being
performed” contained in article 8.1, United Natidbemmission
on International Trade Law (UNCITRAL) Model Law on

International Commercial Arbitration and section &b the

English Arbitration Act, 1996. In view of our eanti submission

that the words represent a state of legal nullitg, recommend

that the words be expunged from the proposed Bill.
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