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The Requirement of Corroboration in the Prosecution of Sexual Offences in
Nigeria: A Repeal or Reform? ~ H. U. Agu

THE REQUIREMENT OF CORROBORATION IN THE
PROSECUTION OF SEXUAL OFFENCES IN NIGERIA: A
REPEAL OR REFORM?"

Abstract

Previously, in many common law jurisdictions, tlosipon was
that for a charge of rape, defilement or other ferof sexual
offence to be proved beyond reasonable doubt, ibgepution
must offer corroborative evidence outside the ugestimony.
After some intense lobbying, this provision reaqgri
corroboration has been expunged from the Evidennd a
procedural law of many jurisdictions. As a resuhlere have
been cry outs and criticisms against the law onaergrounds.
However, a sexual offence is an offence under tae@nd it is
quite discriminatory that a different means of grebould be
prescribed for these offences. How will it be i€ tActs of
Criminal Procedure in Nigeria prescribe a differefarm for
proving Robbery, another for Forgery and the likeshe
purpose of this paper is to examine whether theoxein of
Section 179(5) of the repealed Evidence “tich required
corroboration of sexual offences, is justifiable.

1. Whatis Corroboration?

The word ‘corroborate’ is derived from two Latin s “cor’
and ‘robur” which means “to strengthen”. Lord Readingkimg

v. Baskervillé defined corroboration as: “some additional
evidence rendering it probable that the story efabcomplice (or
complainant) is true and that it is reasonably safact upon it.
The Nigerian Supreme Court iNwambe v. State,defined
corroboration as the confirmation of a witness’ device by
independent testimony. IDirector of Public Prosecutions v.
Kilbourne} Lord Simon stated: “Corroboration is therefore
nothing other than evidence which “confirms” or pgorts” or
“strengthens” other evidence... . It is, in shatjdence which

Y Helen Uchenna Agu, B.Sc, LL.B (Nig), B.L. Lecturéraculty of Law,
University of Nigeria, Enugu Campus. E-mail: hetu@unn.edu.ng;
helen_aguesg@yahoo.com.

! cap, E14, LFN 2004.

2(1916) 2 K.B. 658.

3(1995) 3 SCNJ 77.

4(1973) A.C. 729.
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renders other evidence more probable.” Bargen asbdwkck’
define the concept as follows:” Corroboration refer the need
for the complainant’s evidence to be supported dyes other
independent evidence implicating the accused p&fson

From the definition of Lord Reading above, it igiced that
one of the problems with legal scholars and judgethat they
have accorded the concept of corroboration a mgawtmch is
akin to testimony itself. Corroboration is not aataestimony or
evidence which reiterates the case against the sadcu
Corroboration is, instead, an independent piecevafence that
confirms the testimony of the complainant or theidemce
adduced by the prosecution. As seen from its etygichl view,
to corroborate is “to strengthen” and not “to repéa

2. History of Corroboration

Corroboration in law is a practice which originafemm Romano-
Canonical influence in Law. In the Old Testamentaggordings
of the Bible, it is said that: “At the mouth of tweitnesses, or
three witnesses, shall he that is worthy of deatplit to death;
but at the mouth of one witness he shall not betpuieath®
and;One witness shall not rise up against a man foriaiguity, or for
any sin, in any sin that he sinneth: at the modittwo witnesses, or at
the mouth of three witnesses, shall the matterskebéished >

In the New Testament it is phrased as foll6B; if he
will not hear thee, then take with thee one or taare, that in the mouth
of two or three witnesses every word may be estagti™® and; “In the
mouth of two or three witnesses shall every woréstablished**

In Roman law? the history of the concept of
corroboration can also be traced from the JustiGiage. There, it
read:

The Emperor Constantine to Julian, Governor we fargady
directed that witnesses should testify after haviegn sworn,

5 J. Bargen and E. FishwickSexual Assault Law Reform: A National

. Perspective(New York, UN Office of the Status of Women, Mag95).
Ibid., p. 69.

7 See Lord Hewart C.J's dictum R. v. Whiteheadyhere the learned Law Lord
stated that corroboration was not repetition.

8 Holy Bible (KJV), Deuteronomy 17:6.

° Holy Bible (KJV),, Deuteronomy 19:15.

1%1bid., Matthew 18:16.

M Ibid., Il Corinthians 13:1.

2 Which forms the foundation of Civil Law.
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and that the preference should be given to thosenburable

reputation. In like manner, we have ordered thajudge shall

in any case readily accept the testimony of onlg @itness;

and now we plainly order that the evidence of antg witness

shall not be taken, even though he should be disshed by

senatorial rank®
Against the word of a Cardinal, for example, foidyr withesses
we[jee1L gequired‘.‘ The same constitution appears in the Theodosian
Code™

We have previously commanded that before they gesr

testimony, witnesses shall be bound by the sancfign oath,

and that greater trust shall be placed in witnessesnore

honourable status. In a similar manner, we sanetidhat no

judge should easily allow the testimony of only gerson to

be admitted in any case whatever. We now manifesthction

that the testimony of only one witness shall notkard at all,

even though such witness should be resplendent thi¢h

honour of the glorious Senate.
The basis of the corroboration rule is in ‘the roflenumbers’
which is that the more the number, the strongeetlidence. The
introduction of corroboration rule into the Scditiegal system
was based on the disbelief of the judge to deligexdible
judgement, which was characteristic of ancient getd This
paved the way for the introduction of corroborationenable a
judge deliver very probable and sound judgemeniss agrees
with the biblical injunction that, “Whoso killethng person, the
murderer shall be put to death by the mouth of egises; but one
witness shall not testify against any person teseaum to die™’
It was also believed at that time that judges varegnorant as
any individual viewing the case at all and becaokdack of
professionalism of the judges, there was a need nfiany
witnesses. However, with the growth of legal scrsdigp in the
late 18" and 19 century, there emerged formal rules guiding

13 Book IV Title XX Concerning Witnesses. The instioo is dated 334 AD
cited in WigmoreEvidence(3% ed., 1940) p. 2032.

14 3. H. WigmoreEvidence(3“ ed.), ( UK: McNaughton Rev., 1940) p. 2032.

15 |pid., The Trustworthiness of Witnesses and of InstntméDe Fide Testium
et instrumentorui Interestingly, the testimony of a single Bishojght be in
a different category (see also Sirmondian Congtitu33).

16 Carlo way Law Review on Scottish laited in Wigmore.op cit.,p. 2034.

" Holy Bible (KJV), Numbers 35:3.
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criminal and civil trials.  There were formal stands of
discharging the burden of proof which includes, th&lance of
probabilities’ in civil cases and proof ‘beyond seaable doubt’
in criminal case$® An American author, Irving Younger states
that, “Gradually, as other modes of inquiry inte tihuth became
fashionable, the rather primitive formalism of thude of number
gave way to conceptions of evidence and of proafeneongenial
to the modern mind*® Hence, such codified rules of procedure
paved the way for expunging of the concept of dworation from
the legal system of many European countries.

The above is one of the reasons why the expunging o
corroboration is commendable. The concept is a ar@chl one
which does not fit into the system of modern jucigtractice.
Such perfunctory rules have been done away withngwb
advancement of modern society and the dynamisevef |

3. Views on Corroboration
There are divergent views on the issue of corrdlmrasome of
which have threatened to erode the originalityhef toncept and
have helped some mediocre judges shy away fromimgralit
judgements without fear and favour. However, jualgj there are
two discernible views on corroboratf8nwhich can be classified
into two schools of thought, namely:

a. The Liberal view; and

b. The Restrictive view.
The Liberal View is that which construes the wnttestimony in
the light of the situation presented and tends ftectuate the
spirit and purpose of the maker. It resolves alsomable doubts
in favour of the written testimorffin applying the liberal view on
the issue of corroboration, judges tend to useugistantial
evidence to determine corroboration.l¢fpoanugo v. Stat&, the
trial judge stated thatcorroboration need not be direct, oral
evidence. It is quite sufficient even if it is migreircumstantial

18 Evidence Act, 2011, as amended, ss. 134 and 135

19 Irving Younger, “The Requirement of Corroboratifam Prosecution of Sex
Offences in New York Fordham Law Review(1971),Vol. 40 Issue 2, p. 264

20 see Glanville Williams, “Corroboration - Accomm@i’, (1962)3 Crim. L.R.
588.

2ZLW. Lile., et al, Brief Writing and the Use of Law Bogl&edn, (1914) cited
in Wigmore.,op cit, p. 242.

22[1992] 3 N.W.L.R. (Pt.128) 259.
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evidence of the accused person himseglfThis appears to be the
position where the accused testimony is incondisiefalse. For
instance, inR. v. Knight’, the lies of the accused were held to
corroborate the story of the complainant. Howewer-rancis
Okpanefe v. Staféalthough the Supreme Court referredRov.
Knight, it arrived at a different conclusion when it hetuat
circumstantial evidence was not sufficient correattion 2®

The Restrictive View, on the other hand, adoptdriats
construction and considers words narrowly, usudtly their
historic context. It resolves all_reasonable douatminst the
applicability of a particular word. Applying this view to the
issue of corroboration, the judges usually regdirect evidence
which points to the gact that the accused is alstubk one that
committed the crimé&’ Judges in this school are prone to making
the mistake of regarding corroboration as repetitibhere is the
need to apply caution in this regard as over regaon this
aPproach will most likely result in unjust consiatéon of the case
of the complainant.

4. Corroboration of Sexual Offences

The repealed Evidence Atin S. 179(5) provided thus:
A person shall not be convicted of the offence rnoged in
Sections 218, 221, 223, or 224 of the Criminal Copgen the
uncorroborated testimony of one witness

The relevant sections of the Criminal CSd&re as follows:
S. 218: Any person who has unlawful carnal knowtedd a
girl under the age of thirteen years is guilty diebony, and is
liable to imprisonment for life, with or without oing.
Any person who attempts to have unlawful carnaiMdedge of
a girl under the age of thirteen years is guiltyad€lony, and is

2 |bid., p. 262.

2411966] 1 All ER 647,649.

25(1969) ANLR 411.

28 |bid., Ademola, CJN called the pleaalfbi “spurious”.

27W. Lile., et al, op. cit

2 Olaleye v. StatéNSCC [1970] 250.

2% Cap E14, LFN, 2004

0 virtually all the states in the south where thér@nal Code used to apply
have their respective Criminal Code Laws (CCL)Ehugu state, there is
CCL, Cap 30, Revised Laws of Enugu State, 2004aljos, it is retained as
Cap 17, Laws of Lagos State. The provisions ardaimworded but may
sometimes be differently named or classified.
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liable to imprisonment for fourteen years, with wrthout
caning.
S. 221: Any person who-

(1) has or attempts to have unlawful carnal knogéedf a girl
being of or above thirteen years and under sixyeams of age;
or

(2) knowing a woman or girl to be an idiot or imbechas or
attempts to have unlawful carnal knowledge of feguilty of
a misdemeanour, and is liable to imprisonment ¥oo years,
with or without caning.

S. 223: Any person who-

(1) procures a girl or woman who is under the ageighteen years
to have unlawful carnal connection with any otherspn or
persons, either in Nigeria or elsewhere; or

(2) procures a woman or girl to become a commostjiute, either
in Nigeria, or elsewhere; or -

(3) procures a woman or girl to leave Nigeria wittent that she
may become an inmate of a brothel elsewhere; or

(4) procures a. woman or girl to leave her usuat@lof abode in
Nigeria, with intent that she may, for the purposek
prostitution, become an inmate of a brothel, eitheMigeria or
elsewhere; is guilty of a  misdemeanour, and abldé to
imprisonment for two years.

S. 224: Any person who-

(1) by threats or intimidation of any kind procugegtzoman or girl,
to have unlawful carnal connection with a man, esitlin
Nigeria or elsewhere; or

(2) by any false pretence procures a woman or tgirlhave
unlawful carnal connection with a man, either ingé&tia or
elsewhere; or

(3) administers to a woman or girl, or causes a aomr girl to
take, any drug or other thing with intent to stypedr
overpower her in order to enable any man, whethgartcular
man or not, to have unlawful carnal knowledge af Feguilty
of a misdemeanour, and is liable to imprisonmentm years.

Collectively, these offences are referred to asuskerffences:

All the sections listed above containpaoviso that: “a person

31 They are differently named in the various Statienral Code Laws but the
offences are the same. For instance, in Enugu StateCap 30, they are
grouped under a section as offences against morakictions 196-216.
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cannot be convicted of any of the offences defimettis section
upon the uncorroborated testimony of one witne®y” this

provision, it is obvious that as far as the legatent of these
sexual offences are concerned, there is a mandegqojrement
for corroboration. The prosecution in order to sea conviction
must adduce evidence to corroborate the complagia@stimony.

However, under the Evidence Act, 20%t1the former section
179(5) has been expunged. This is clearly a refadrthe law but
obviously not a repeal of the requirement of cooraktion for

sexual offences under Nigerian law. By the provisioof

Evidence Act, there is a clear indication that abaration is no
longer required, as a matter of law, for the cotmit of any

person that commits any of these sexual offencess,Tthe court
may now convict on the strength of the case anchae on the
corroborative evidence. This apparent contradidiiothe present
state of the law is the main crux of this discourse

Lawyers and judges have in the past been criticised
displaying bias in their treatment of women who wiaims of
sexual assault. It has been argued that this biasatiment of
women comes from_views about women which are based
myths and stereotypé$These views fail to recognise the dignity
of womanhood. In their report on Sexual Assault Liaeform,
Bargen and Fyswidk argue that stereotypes of women differ
according to the category into which they are uUguplaced.
Accordingly, the degree to which ‘she’ may lie dege upon the
category of “woman” into which she is placed.

Corroboration was required in almost all casesesiual
assault and corroborative evidence was usuallynéefiin an
absurdly narrow way.. The rule was based on myths and beliefs
about women which are incorrect and clearly disgratory.
According to Woods:

It is stressed that the present practice is redgaa® being
grossly offensive to women and discriminatory. isreally

32 It was passed in May, 2011 and it repealed Evidekat, Cap. E14, Laws of
the Federation, 2004.

33 D, Malcolm, Equality before the Law, Justice for Women and Wisne
Equality, Parts 1 and 2, (Australia, Commonwealth Governnkamblishing
Service, 1994).

343, Bargen and E. Fyswictip. cit, p. 70.

3% See for exampl®. v. O'Reilly(1967) 2 QB 772 an®. v. Richard{1965)2
QB 354 at 360.
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possible that rape victims as a class are moreepimfalsehood
than, for example, businessmen giving evidenceages where
their own financial advantage is in issue? Why mte a rule
that judges should always warn juries that it would
“dangerous to convict” on the uncorroborated evideonf a
businessmari?
The common law rule was justified by the need totgmt the
accused person against the risk of unjust conwvictio
Because human experience has shown that in thests girls
and women do sometimes tell an entirely false stainich is
easy to fabricate, but extremely difficult to refuSuch stories
are fabricated for all sorts of reasons, which édeaot now
enumerate, and sometimes for no reason &t all.
This had the effect of placing sexual offence caimants in a
category of unreliable witnesses. There is no eMideo suggest
that sexual assault complaints are false. In &ageport from India
and Britaifi® showed that the rate of rapes is not commensurate
with the convictions for rape. The report from kdihowed that
rape was the fastest growing crime in India wittero22,900
incidences in 2011 and yet the rate of convictionthe offence
was completely incommensurate.

% G. D. Woods. Sexual Assault Law Reform in NSW: A Commentaryhen t
Crimes (Sexual Assault) Amendment Act, 1981 anch&@egAct (NSW,
Department of the Attorney General and of Justi€gl), p. 28.

%R. v. ManningR. v. Henry(1968) 53 Cr. App. Rep. 150 at 153, per Salmond
LJ.

%8 |n Britain, the government estimates that as n@»95% of rapes are never
reported to the police at all. Of the rapes thateweported from 2007 to
2008, only 6.5% resulted in a conviction on therghaof rape. The majority
of convictions for rape resulted from an admissiérguilt by the defendant,
whereas less than one quarter of all those changtbdrape were convicted
following a successful trial. Prosecutors have ptamka number of failures in
dealing with rape, particularly since the publioatin 2007 of the Without
Consent report, which was highly critical of somspects of the way the
police and prosecuting authorites deal with rapeases. see
http://www.hindu.com/2010/04/28/stories/2010042881F00.htm last
accessed on 01/06/2012

% |bid. It is pertinent to mention that these countriesseh abolished the
corroboration rule.
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In SanthoshMoolya and SurendraGowda v. State of
India®, the Indian Supreme Court stated thus:
Any statement of rape is an extremely humiliatingerience
for a woman, and until she is a victim of sex crirslee would
not blame anyone but the real culprit. While apating the
evidence of the prosecutrix, the courts must alwkasp in
mind that no self-respecting woman would put hencw at
stake by falsely alleging commission of rape on, hand
therefore, ordinarily a look for corroboration adritestimony is
unnecessary and uncalled.for
According to Justice Sathasivam, quoting an egtddgments,
When a First Information Report is lodged by a ladigh
regard to the commission of offence like rape, mgugstions
would obviously crop up for consideration befores dimally
decides to lodge the FIR. It is difficult to appiete the plight
of the victim who has been criminally assaultedsuch a
manner. Obviously, the prosecutrix must have alsmeg
through great turmoil and only giving it a seridhsught, must
have decided to lodge the FiR
It is a brave female or parent who knows what steed in the
criminal justice process that will come forward toake a
complaint about the violator. In Nigeria, it is &@st a term of
opprobrium as the victim of such offence is lookgabn with
scorn. Sometimes, it leads to stigma. Many pardmse
concealed such offences against their female @mldir even
compounded felonies to avoid making such publia. the few
who are courageous enough to come to court, thesydgprocess
which considers their testimony as insufficient andeliable.

In fact, in a country like Trinidad and Tobago, dou
sessions on sexual offences are conducted in caaretathe
names of the complainant and the accused are hiisiped. The
truth is that most offences of this nature are cdtechin private
and that leaves the victim as the sole witness asal the sole
“exhibit” as a result of the after-effects.

40 Reported in Crime Against Women, FIR, FundamerRajhts, Gender,
Human Rights, Sexual Offences, Uncategorised VitipyNNLRJIndia on
April 2010 at http://www.hindu.com/2010/04/28/ Sesr
/2010042861390800.htm last accessed on June 1, 2012

41 A Bench of Justices comprising JJs. P. SathasamarR.M. Lodha.

42 Accessed at  http://www.hindu.com/2010/04/28/s838@100428613
90800.htm last accessed on June 1, 2012.
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The requirement of corroboration had led to absurd
consequences such as those described by Rochhé iBnglish
case oR. v. Chanc#® In that case, it was pointed out that:

Where for example, a woman was raped and then doiobleer

own home; presumably a judge would be requiredkfdaén to

the jury that it would be dangerous to convict #oeused on

the uncorroborated evidence of the victim in relatio her

story of the sexual assault, but not dangerousaasas the

robbery was concernéd.
In the case oFrancis Okpanefe v. Statethe appellant appealed
against a decision of the appeal court convictiimy on a two-
count charge of rape and attempted rape. The campla(1lst
P.W), who was found by the learned trial judge ¢oabgirl aged
twelve years at the time of the alleged offencedher evidence
said that the accused called her and asked heing him water
and when she did so he pushed her into his roonicaaithly had
sexual intercourse with her against her will. Skt rbt make a
report to her parents or to anyone else of whatatteised had
done. A week later the accused again called heywhdn she
went, forced her into his room and, according te, fegain
forcibly had sexual intercourse with her againstwil but, as a
result, she was this time in pain and could notkwabperly so
that her mother seeing this questioned her andishetold her
mother what had happened. On the second occastoacttused
gave her a shilling because she was crying. The R2id., the
mother of the accused, confirmed the story of mplainant as
to finding her in a distressed condition and sasthiling dropped
from the complainant’s clothes when she examined Imethe
medical report tendered as evidence by the prasectite fact
that the girl had been forcibly raped as a resuthe rupture of
her hymeneal ring. However, the doctor in the regard there
was ho connection between the appellant and the fide court
held that the earlier complaint made to her motther money and
the medical report and the fact that the appebBaptéa of alibi
failed was not sufficient to amount to corroboraft®

43[1965]1 All ER, 611.

* Ibid.

45(1969) ANLR 411.

46 SeeAnomo v. Anonj®997] EWCA Civ 2097
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5. A Reform under the Evidence Act, 2011
The need for corroboration in the proof of sexutiérces has
been expunged from the Evidence Act, 2011. Theigapbn of
this is that in cases where there is need to ptiseecommission
of any of the sexual offences, corroboration idarmer required,
at least procedurally. When compared with otheerafés which
require corroboration, it is discovered that his@ty the use of
corroboration in proof of sexual offences is faultthis can be
gleaned from the three major offences requiringatmration in
almost every rule of evidence in any country in therld-
Perjury, Sedition and Treason. These three havertats in the
common law systefflt was the severity of the punishments that
accompanied these offences that paved the way fer t
requirement of proof through corroboration. Yedterathe rules
on corroboration still exist in proving these offes.

There is a suspicion that in sexual cases the pneson of
innocencé to which the defendant is entitled is likely togivay
to “the respect and sympathy naturally felt by ariiyunal for a
wronged female ..* This alleged danger of unfair prejudice
against the accused has two elements. First, thelsness of the
offence may arouse such indignation in the judges that they
will be hasty to convict. Secondly, judges are tiduo be “pre-
inclined to believe a man guilty of an illicit sedwffence he may

47 In medieval England, there was a form of punishroafied “Attainder” for
any person that commits either the offence of treaw sedition. The most
important consequences of attainder were forfeiture corruption of blood.
For treason, an offender's lands were forfeitethéoking. For felonies, lands
were forfeited to the king for a year and a day #eth, because felonies were
considered a breach of the feudal bond, eschettddited) to the lord from
whom the offender held his tenure. Subsequentlijjagna Carta(1215), the
crown renounced its claim to forfeiture in the cadefelony. Even harsher
than attainder was the doctrine of corruption afoll, by which the person
attainted was disqualified from inheriting or tremiing property and his
descendants were forever barred from any inhegtafidis rights to title. All
forms of attainder—except the forfeiture that feledd indictment for
treason—were abolished during the 19th century.\8iggnore.,op. cit.,note
16.

48 Constitution of the Federal Republic of Niger@FRN) 1999, as amended,
section 36 (5).

49 J.H. Wigmore, Evidence in Trials at Common L&®Boston,Chadbourne,
Little Brown & Co, 1978), p. 331.
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be charged with, and it seems to matter little wmatprevious
reputation has beer®.

A third element relates to the fact that the Corsiois of a
sexual offence “is an accusation easily to be naamthard to be
proved and harder to be defended by the party ad¢cubough
never so innocenf®All these justifications have been criticisgd.
There is therefore little or no firm basis for thexisting
corroboration rule. Moreover, there are severaitpesarguments
in favour of amending it, which in our opinion degmidable and
convincing.

Five argumenfé are posited in favour of reform as
follows:

1.The rule encourages the false assumption, whiahsidting
and derogatory to women; that women “are by nature
peculiarly prone to malice and mendacity and paldity
adept at concealing it This is clearly an assumption which
is in breach of the constitutional right of freeddnom
discriminatiori® which gave rise to women rights movements
globally.

2.The need to give the warning in every case, regasdbf the
strength of the evidence or the extent to whichiatmration
is in fact available, will inevitably suggest thavery
complainant should be viewed with suspicion. Theay be
many cases where such suspicion is unfounded.Xeonge,
there are some cases which are strong in sevedcts, but
contain nothing which amounts in law to corrobomti
evidence. In such cases, almost the last thingjudges
rehearse in their mind before verdict is the wagnihat it
would be dangerous for them to convict.

3.The form of the warning - to the effect that idisngerous for
the judge to convict on the complainant's uncorratsal

%0 Ibid.

51 See C.B. Cato, “The Need for Reform of the CorraionRule in Sexual
Offences”, (1981New Zealand Law Journgb. 339.

%2 NCJRS., “The Rape Corroboration Requirement : Rleldet Reform” (1972)
81, Yale Law Journal Vol. 81 (7), pp. 1365 - 1375 available at
www.ncjrs.gov/app/publications/abstrdast accessed on June 21, 2012.

%3 UK Law Commission Report on Corroboration of Evide in Criminal Trials

o (Law Com 202, CM 1620) cited in Irving Youngep. cit, p. 211.

Ibid.
%5 CFRN, 1999, section 42 .
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evidence, but that he may do so if satisfied beyeadonable
doubt of the defendant's guilt - is almost a catitgtion in
terms, and therefore a likely confusion.
4.The corroboration warning adds little or nothing tiwe
existing rules on the burden and standard of pranf] is
therefore an unnecessary and anachronistic exteakibem.
5.The technical distinction between evidence whiclkesdand
evidence which does not amount to corroboratiosuistle
and difficult for a judge to apply, and may be evaore
difficult to understand. Errors in judge's summiog on
corroboration therefore result in a disturbing nemtof
mistrials in rape casés.
However, there was never a basis for such law enpitoof of
sexual offences against females. The introductibsuzh was
based on a stereotyping and bias. In Iran for mt&tato secure
conviction against an accused for rape, therermdtly a need for
corroboration of the testimony by up to four witses.’ This is
ridiculous, degrading and therefore clearly undturtinal >

The assumption that a woman may make false altatati
motivated by fantasy or the other oft-quoted reasevith their
implications of untrustworthiness, was said to besulting.
Considering the situation in our local milieu, $ clear that no
woman or girl would falsify allegations and subjéetrself going
through such societal stigmatization and distimcts a result of
her plight.

The rules of corroboration are also unclear on wdrat
what does not constitute corroboration. This caglbaned when
comparison is made between the case©kpanefe v. Stat¥:
Ipahar v. Staté® R. v. Knight' and Anomo v. Anom®. Further

%% |rving Younger. op. cit, p. 212.

5" Ertirk Y. Integration of the human rights of women and thexdge
perspective: Violence against women (Mission tolske@mic Republic of Iran
(New York, United Nations Economic and Social Caljn€Commission on
Human Rights, 2006) (E/CN.4/2006/61/Add.3).

%8 CFRN, 1999, ss. 34 &42: rights to dignity of thetan person and freedom
from discrimination.

¥ Supra.

5 Supra.

51[1966] 1 A.E.R. 647.

52 Supra.

186



Nigerian Juridical Review Vol. 10

complications arising from the nature of the detemase also
affect the way in which the principles of corroltoya applied. A
simple example is where a defendant admits to basexual
intercourse but denies that it was non-consensuatiy common
defence to a rape allegation); traces of semendfooim the
complainant or at the scene would ‘corroborate’all@gation of
sexual intercourse or contact but would not corrate the
allegation of lack of consent, whereas bodily iigarsuch as
scratches or bruising, or torn clothing, could.

A further criticism of the rules was the fact tlilagy were
an exception to general principles and consideveoeta glaring
anomaly, and contrary to the interest of justicés Karibi-Whyte
said in’Abdu Mohammed v. Stdte “unless corroboration is
required by law, the evidence of a single witnebghe right
probative value has always been accepted as sumffiproof for
the offence as charged.” The evidence of a prograhiould be
judged based on the strength of her case and thuseat should,
according to the law, be found guilty only if theopecutrix can
prove the accused beyond reasonable doubt. Theaffoties of
proof in law should be applied and not any otherfymetory
method of proof in cases of law. Our legal systers tieveloped
the formal rules of proof and this should be apmplie sexual
cases. Therefore, the removal of the need for boredion makes
the procedural law lucid but has not cleared euamgertainty
which existed as a result of the corroborationgukhe existence
of the provision in the affected sections of thenmal Code
implies that for the prosecution to prove its cdseyond
reasonable doubt there must be other evidencerinbmration of
the complainant’s testimony. This has the effegpmiducing the
same result as under the repealed Evidence Actedfer, the
court has no discretion to deny the admissibility the
corroborative evidence since the Evidence Act dagsabrogate
the application of any existing law. The Act prcesd thus:
“Nothing in this Act shall prejudice the admissityil of any
evidence that is made admissible by any otherlk@ms validly
in force in Nigeria.ﬁ5 It is, therefore, our position that the rule of
corroboration as it applies to sexual offences dmgnerit just a
reform but a repeal. The Criminal Code and Crimibatle Laws

53 Okpanefe v. State (Supra).
64[1991] NSCC 265.
% Evidence Act, 2011 as amended, section 3.
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of the affected states need to be amended to tretec same
position under the Evidence Act. The establisheth&b rules of
proof as it applies to even more serious crimesilshalso apply
in respect of sexual offences.

6.  The Attitude of the Court after the Abrogation
There has not been any Nigerian case to explaiattiiede of the
court to the present state of the law. However atitude of the
courts in Britain is quite relevant as Nigerian ieuend to follow
their steps. Shortly after the corroboration rulstogation in the
UK, two applications for leave to appeal againstvictions for
indecent assault were heard lr)‘l% the Criminal Cduftppeal inR
v Makanjuolaand R v Eastoni. It was argued that the judge
should have, in his discretion, given the full ofworation
warning notwithstanding its abolition. The basistlut was that
the underlying rationale of the common law rulesldaot just
disappear overnight. The Court of Appeal dismissach
contentions on the basis that because the rulebd@abrogated
by statute, any attempt to re-impose the sameijtdlipaevay of a
quasi application of the same warning requiremendeu a
different label, was against poli€.

In Makanjuola® Lord Taylor CJ summarised the post-
abolition position in these terms:

1. Section 32(1) (of the Criminal Justice and Publidéd Act
1994) abrogates the requirement to give a corrdioora
direction in respect of an alleged accomplice or a
complainant of a sexual offence, simply becauseitaegs
falls into one of those categories.

2. It is a matter for the judge’s discretion whataffy, warning,
he/she considers appropriate in respect of suchiresg as
indeed in respect of any other witness in whataype of
case. Whether he/she chooses to give a warningnamtiat
terms will depend on the circumstances of the cése,
issues raised, and the content and quality of theegs’'s
evidence.

3. In some cases, it may be appropriate for the judgearn
the jury to exercise caution before acting upon the
unsupported evidence of a witness. This will not dwe

56 [1995] 3 All ER 730.
%Ibid, at 732 per Lord Taylor CJ..
% Supra.
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simply because the witness Is a complainant of e
offence nor will it necessarily be so because aesi is
alleged to be an accomplice. There will be the rfeedn
evidential basis for suggesting that the evidentethe
witness may be unreliable. An evidential basis does
include mere suggestions by cross-examining counsel

4. If any question arises as to whether the judge ldhgive a
special warning in respect of a witness, it is iddse that the
guestion be resolved by discussion with counselthi@
absence of the jury before final speeches.

5. Where the judge does decide to give some warningsipect
of a witness, it will be appropriate to do so ast jpd the
judge’s view of the evidence and his/her commest® dow
the jury should evaluate it rather than as a smtepilegal
direction.

6. Where some warning is required, it will be for fodge to
decide the strength and terms of the warning. Hsdoot
have to be invested with the whole florid regimetioé old
corroboration rules.

7. Finally, the Court of Appeal will be disinclined toterfere
with the judge’s exercise of his/her discretionesava case
where that exercise is unreasonable.

Makanjuolahas been followed in other common law jurisdictions
in numerous casés.

In HKSAR v. Chan Sau Mah,the CA rejected the
argument that the trial judge had erred by failitag give a
corroboration direction. Counsel for the applicanbmitted that
although the rule that a jury should be ‘warnedh&f danger of
convicting without corroboration had been abrogatibe old rule
that ‘a warning had to be given should not entirimd%/rejected’.
He relied on Lord Taylor CJ’'s commentMakanjuold?, that:

5 SeeAssociated Provincial Picture Houses v. Wednesklogporation[1948]
1 KB 223.

0 See, for exampleR v. Chu IpPui1997] HKLRD 549 at 552HKSAR v Li
KamShing[2004] HKCU 1033 at [43]Leung Chi Keung v. HKSARO004]
HKCU 1283 at [25]; andHKSAR v. Khan Arshef@003] 4 HKC 409 at 415-
16.

1[2001] 3 HKLRD 593.

2 Supra. p. 596.
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Whether, as a matter of discretion, a judge shgivd

any warning and if so its strength and terms must

depend upon the content and manner of the witness’s

evidence, the circumstances of the case and tbesss

raised. Where, however, the witness has been stmwn

be unreliable, he or she may consider it necessary

urge caution.
Such an argument was, however, rejected by thd:cour

This was a straightforvard case where the

complainant’s evidence, the accuracy of her evidenc

and her veracity, on the central issue stood aldhe.

judge had meticulously pinpointed all the areathim

evidence where her account was materially disputed

and had invited the jury to look at her evidencéhwi

care. In the circumstances, the judge was perfectly

entitled, in the sensible exercise of his discretitm

adopt this cours&
It follows from the above that without the mechahicules of
corroboration, a judge has wide discretion in degdhow to sum
up a case. Although it was suggestetYiakanjuolathat if there is
an evidential basis for suggesting that the evidesfca witness
may be unreliable, it may be appropriate for thadggito warn the
jury to exercise caution in dealing with such ewicks however,
the judge is no longer obliged to give a full wainion
uncorroborated evidence.

7. Position in other Jurisdictions

a) England
The sexual offences in the Crimes Ordinance ardasito those
governed by the Sexual Offences Act 1956 of the tddni
Kingdom’* The requirements of corroboration set out in the
Sexual Offences Act, 1956 (which were closely elato the
corroboration Warning required for complainants $exual
offences) in relation to offences of procuring wvfia sexual
intercourse and prostitution were repealed by se@B(1) of the
Criminal Justice & Public Order Act, 1994. The coommlaw
requirement for corroboration warning was repedhkgdection 32
of the 1994 Act.

b) New South Wales

" Supra, p.599.
UK, SOA, 1956, cited J. H. Wigmomp. cit, p. 331.
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In New South Wales, the Crimes (Sexual Assault) Adneent
Act 1981 abolished the corroboration requirementcaises of
sexual assaults. Under the new provision the judggiven
discretion to comment where appropriate on the kietg be
given to the evidence of the individual witnessefghis also a
statutory requirement that the judge warn the jthat a late
complaint is not necessarily a false one and thetet may be
good reasons why a victim of a sexual assault nesjtdte or
refrain from making a complaint.

c) Singapore
The position in Singapore is aptly capture by Rajahin XP v.
Public Prosecutor:
There is no formal legal requirement for corrobiorat
(see s 136 of the Evidence Act), nor is it a stride
that judges must remind themselves of the danger of
convicting based on the testimony of one complainan
However, there is good reason for the casedawsed
reminder that a complainant's testimony must be
unusually convincing in order to prove the
Prosecution's case beyond a reasonable doubt withou
independent corroboration
Since the warning is not a rule of law and as eacti36 of the
Evidence Act expressly does away with the fornegdal need for
corroboration, a judge who concludes that a witegsstimony is
unusually convincing will not be bound to formatlirect himself
as such. If the appellate court disagrees on tideeege that the
witness was unusually convincing, or finds a reabte doubt
notwithstanding the ostensible credibility of thesttimony, then
the conviction will be set aside because a reasemgubt exists,
and not because the judge did not remind himsedtiettandard.

d) India
As considered earlier, the Indian Supreme Courthed® that
there is no requirement for corroboration in sexifédnces.

e) Barbados
The Sexual Offences Act of Barbados provides ini&e®8 as
follows:

5[2008] 4 SLR(R) 686; [2008] SGHC 107, HC(AppellatéK Rajah JA, 4 July
2008
8 SanthoshMoolya and SurendraGowda v. State of Jsdimabove n 43
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Subject to section 31, where an accused is charged

with an offence under this Act, no corroboration is

required for a conviction but trial Judge shall wéne

jury that it may be unsafe to find the accusedtgui

the absence of corroboration.
It can be gleaned from Section 31 of the’Awt the need for
corroboration in sexual offences is dispensed iwever, it is
at the judge’s discretion to warn himself. Heresraboration is
not a necessity but a tool.

f) Trinidad and Tobago
One innovation to protect the victim of a sexuafen€e in
Trinidad and Tobago is that court sessions are donmamera
unless the court directs otherwise and in reportivg case, the
real name of the victim is not used. Also, indeparidestimony
iS not a necessityOne is concerned with what the law describes
as corroboration. Corroboration is independent enaé which
implicates a person accused of a crime by conrgetiim with it.
In sexual offences cases, judges were requiredatm \the jury
that it was dangerous to convict a person upomtieerroborated
evidence of a woman who complained that she wasittien of a
sexual offencé® The reason for this warning was the mistaken
belief or widely held perception that women oftendbout being
raped. The law in Trinidad and TobaGaexpressly removed this
requirement. Section 15A of the Evidence Act st#tes it is not
obligatory for the Court in sexual offences casegite the jury a
warning about convicting the accused on the unbomnated
evidence of the complainant. The judge howeveresarcise his
discretion to advise the jury of the need for cbamation.

The question of whether a judge is required to ghe
jury a corroboration warning in sexual offences esasvas
considered by the Court of Appeal of Trinidad andbdgo
in Mymoon v The Staf8 The appellant was convicted of serious
indecency on a minor. The minor was under the dggixteen
years. The Court stated that section 11 of the Aditmation of

" SOA, 1991, Barbados, section 31, cited Fh Murphy,Murphy on
Evidence(11" edn, Oxford: Oxford University Press 2009) 635.

8 p. Murphy,op. cit.,p. 635.

 The Evidence ActChapter 7:02 and the Adminigiratiof Justice
Miscellaneous Provisions Act (No. 28 of 1996).

80TT 2002 CA 81 (Criminal Appeal No. 73 of 2000) izl 10 October 2002.
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Justice Miscellaneous Provisions Act (No. 28 of @o&moved
the requirement for a full corroboration warningo®given where
a person is charged with a sexual offence. The tGexplained
that the position now is that a trial judge hasigson whether or
not to give the old corroboration warning to theyjin matters of
sexual offences. It was not obligatory. The preneds the
English case oR. v. Gilber" The Privy Council in that case held
that the question whether to give a corroboraticarning in
sexual offence cases is a matter for the discratiothe trial
judge.

g) United States of America
It seems that legislating on such sexual crimeleriJnited States
is left to the different states. Many American galictions follow
the common law rule, imposing no requirement ofaooration
in sex offense casé&.It is fairly well known, however, that
chargges of sexual misconduct are easy to make #iculd to
rebut™® Accordingly, several states have chosen to dégart the
common law rule.

The United States Supreme Court’s decisioGanmell v.
Texa$' exemplifies this point in the area of evidentights. In
that case, the court examined the constitutionalitya Texas
statute that repealed a corroboration arrangenoertases of rape
and sexual assault. Under the old arrangementpe dafendant

81(2002) 61 WIR 174.

82 E.g.,Herndon v. State2 Ala. App. 118, 56 S0.85 (191Beople v. Gumpl?
Cal. App. 2d 221, 61 P.2d 970 (Dist. Ct. App. 1934)t cf. People v. Gidney
10 Cal. 2d 138, 73 P.2d 1186 (193WcQueary v. People48 Colo. 214, 110
P.2d 210 (1910).Additional cases are collected igriére, op.cit. note 16
above, p. 2061.

83A classic expression of this perception is thatafd Chief Justice Hale: “The
party ravished may give evidence upon oath andnidaw a competent
witness; but the credibility of her testimony, amow far forth she is to be
believed, must be left to the jury, and is mordess credible according to the
circumstances of fact that concur in that testimonit is one thing whether a
witness be admissible to be heard; another thirggtiver they are to be
believed when heard. It is true, rape is a mostsiable crime, and therefore
ought severely and impartially to be punished wddéath; but it must be
remembered that it is an accusation easily to beéenaad hard to be proved,;
and harder to be defended by the party accusedetver so innocent.” 1680
Pleas of the Crown I, 633, 635, cited in Wigmap, cit.,aboven 16, at pp.
342-45.

84 carmell v. Texass529 U.S. 513 (2000) (hereinafte€armell’).
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could not be convicted upon his complainant’s teshy If the
latter was not corroborated by the complainantsnpt outcry or
by evidence extraneous to the complaiffarnthe new statute
provided that the jury can convict the defendant the
uncorroborated testimony of such a young complaiifanfinds
it credible beyond all reasonable dotibt.

h) South Africa

According to Krieglet’ a Judge of the Constitutional Court of
South Arrica, sexual offences have distinctive deas which
require exercise of caution in order to ensure jingtice is done.
He opined that sexual offences are inherently iatamand
committed in seclusion where only the accused hadictim are
privy to the commission, therefore, “the adjudicadd the facts
must throughout be cautious of the special probl@msexual
offence cases and it must be clear from the Coevtguation of
the facts 8that the evidence was approached argidevad in this
manner.

It is pertinent to note that the rule of corrolimma is not a
statutory requirement in South African law. In faitte oppo?sige
view forms part of Section 208 of the Criminal Rrdare Act,
which provides that an accused may be convictethemvidence
of a single witness. It has however, become adafif@actice and
has been consistently applied by the courts. Tomethe South
African courts have come to hold disparate viewshenissue of
corroboration in sexual offences.

i) Hong-Kong
The rules on corrgboration in sexual offences imgi&ong were
abolished in 2008 The corroboration rules were said to work
particularly to the disadvantage of victims of saxoffences.
Although obviously not gender specific, it is andaniable fact
that the majority of ‘victims’ in such cases arentdes. The rules
were said to be inflexible and unfair, especiallyew they were
required irrespective of the particular facts oé ttase or the
perceived reliability of the complainant’s evidenees the law
required that a standardised warning be givenlici@umstances.

8 See Tex. Code Crim. Proc. Ann., Art. 38.07 (Vera®83) cited irCarmell.

8 SeeCarmell at 518-519.

8 nS v D(1992) 1 SACR 143.

88 Nikki Naylor, Evidentiary RulesWomen'’s Legal Centre, p. 2-4, citedSnv.
D (supra)

89 CPA South Africa, Act 57 of 1977 as amended.

% The Evidence Ordinance, 2000, Hong Kong, s. 4B.
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‘The proposal for the abolition of corroboration in gekoffences was
given rr]nevxéllmpetus in 1998. It was reignited HKSAR v. Kwok
WaiChau

j) Australia
Section 341(5) of the Evidence Act, South Australi®29
provides that in proceedings in which a persomarged with a
sexual offence, the judge is not required by arlg,riaw or
practice to warn the jury that it is unsafe to donthe accused on
the uncorroborated evidence of the alleged vicfithe offence.

k) Canada
In 1983, amendments were made to the Criminal Cibé
specifically abolished some rules that perpetudiisd against
women. Section 274 of the Canadian Criminal Codeides that,
in relation to certain sexual offences, no corrabion was
required for a conviction and, further, that thege should not
instruct the quI/_ that it was unsafe to convicttie absence of
corroboration. The special rules of corroboratioaravrepealed
according to the Criminal Justice and Public Ovilet; 1994.

Also, the old rule that a judge must warn a jury

of the dangers of convicting a defendant on theounborated
evidence of an accomplice or the victim of a sexasdault was
abolished. Similarly, magistrates acting in theimsnary capacity
no longer need to give the corroboration warning

Conclusion

There are no (or no longer) formal rules regardingoboration
of a woman'’s testimony in cases of sexual assaultany I:éarts of
the world e.g., parts of Latin America, Canadtgi, hana,
Israel, South Africa, the United Kingdom, the Uditeepublic of
Tanzania, Zimbabwe and most parts of the Unitede

91[1998] 3 HKC 354.

92 H. Combrinck, “Criminalisation of Sexual Violende sub-Saharan Africa.”
Prepared for the World Health Organization, Gen&@®3; J. Du Mont & D.
Parnis, “Constructing Bodily Evidence through SéxAssault Evidence Kits”
The Griffith Law Review(2001), 10: 63-76; J. Lemaitre & A. Constantin.,
“Review of Sexual Crime Legislation in Five Latinm&rican Countries”
[draft]. Prepared for the World Health Organizatiddeneva, 2002; M. J.
Anderson,The Legacy of the Prompt Complaint Requirementrddaration
Requirement, and Cautionary Instructions on Campiexual Assault
(Villanova: Villanova University School of Law, Wking Paper Series, No.
20, 2004); K. Bushy, “Discriminatory Uses of PerabRecords in Sexual
Violence CasesCTanadian Journal of Women and the Lad997), 9:149—
177; Requirement of Corroboration in Rape Trials Ovenenl by Fiji Court
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However, the requirement of many legal systems &einia
particular level of proof in order to prosecutebupled with the
widespread distrust of women, has led to the caatindemand
for authentication of a victim’s clairi.

The historical assumption of an inherent lack of
credibility of the evidence of women and girls exsal offences
cases which led to the evolution of the corroboratiules under
the common law is now widely regarded as discredisad
without any scientific basis. It was therefore Vithat the
common law practice should be abrogated, and keastatutory
provisions, which are based on the same discredgsdmption,
be abolished consequentially. Assessments of dligdibhould
be made not by assumption but by a full evaluatibthe merits
of the case.

There must be sustained efforts by the State (susch
continuous training of law enforcement personned @mdicial
officers, sensitizing the media, educating the iglihb challenge
the stereotype attitudes dominant in Nigeria whioblp to
perpetuate violence against women and girls. Suogress as
this will help the society’s move towards a wholesolegal and
overall development.

of Appeal.(London: International Centre for the Legal Pratettof Human
Rights, 2006) available at http://www.interightgiprage.php?dir=About&
page=equalityprogramme activities. Php, last aetkss June 12, 2012; S.
Pearce\Violence against Women and HIV/AIDS in sub-Sahahita: the
Enforcement of Rape Laws in Tanzania, Zimbabwe Sondth Africa
(Toronto: Faculty of Law, University of Toronto, @) (The HIV/AIDS in
Africa Project Papers); M. Ajzenstadt & O. SteirtheiNever Mind the Law:
Legal Discourse and Rape Reform in Istafilia: Journal of Social Work,
(2001), 16:337-359; J. Temkin, “Prosecuting and ebding Rape:
Perspectives from the Bagburnal of Law and Society2000), 27: 219-248.
Available at www.advocatesforyouths. org/publicat#57 last accessed on
June 12, 2012.

% K. E. Edward & M. D. MacLeod, “The Reality and Mytof Rape:
Implications for the Criminal Justice SysterExpert Evidence(1999) 7:37—
58.

9 For instance, Sweden has the best laws on pribatitin the world and this
was achieved with an objective look on the wayubcsex trade. In Sweden,
the red-light districts or taverns are not raidedi dhe prostitutes arrested.
Instead what the Swedish authorities did was cengfhee fact that since it was
a society built on the tenets of Democracy, thems wneed to ensure equality
of all persons in the State. Therefore, any achrof person to purchase the
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The evidence of a prosecutrix should be judge@das
the strength of her case and the accused shoutdtdaing to the
law be found quilty only if the prosecutrix can peo the
commission of the offence beyond reasonable dduks not
unlikely that had this been the law in the timeQifpanefe v.
State® the decision would have been different.

The reform envisaged by the amendment in the Egilen
Act is indeed laudable and in furtherance of j@sfior victims of
sexual offence¥® This has, however, not totally removed the
obstructive barrier and discrimination occasioneg the
corroboration requirement in sexual offences ineXig by virtue
of the provisions of the Criminal code. We therefdrumbly
suggest that the corresponding provisions in theniGal code
should be equally repealed at the earliest oppibytun give
effect to the current global trend in the protattiaf rights of
women and girls.

body of another through any form of consideratioasveriminalised. See
Gunilla Ekberg, “The Swedish Law that Prohibits tRarchase of Sexual
Services”, Ministry of Industry, Employment and Qoomications,Violence
against Women(October, 2004) Vol. 10 No. 10, 1187-1218.

% Supra.

% One of the fastest growing crimes in the world, genviction rates for rape
and other sexual offences are still very low glgbalAvailable at
www.guardian.co.uk/UKnews/rape_convictions_ratak eery low.htm last
accessed on June 12, 2012.
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