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A CRITICAL ANALYSIS OF THE CHALLENGES TO AND
PROSPECTS OF THE RIGHT TO DEVELOPMENT AS A
HUMAN RIGHT ©

Abstract

Since 1972 when the Senegalese jurist Keba M’baye
advanced it, and since 1986 when the United Nations
adopted a Declaration on it, the idea of a ‘right t
development’ has been the focus of an extensivateleb
Stakeholders are polarised in their views and apisi
making the right to development one of the modtested
rights. The question which has continued to attrinet
attention of stakeholders in the development dissou
has remained whether a legal right to developmariy t
exists. This article proposes to make a case fa& th
recognition and practical implementation of thehigo
development as a human right. In making this cése,
brings fresh insights into the discussion of theidp
explores the obstacles in the way, and the prospedt
recognizing and implementing the right to developinaes

a legal right.

1. Introduction

The Declaration on the Right to Developniemthich states
unequivocally that the right to development is anha right and
which came almost thirty-eight years after the dnsal
Declaration of Human Rights (UDHR)was adopted by the
United Nations in 1986 by an overwhelming majoriith the
United States of America casting the only dissentiate. Under
the Universal Declaration of Human Rights, humaghts were
categorized into civil and political rightand economic, social
and cultural (ESC) rightsFrom the original conception of human
rights and at the inception of the drafting of WBHR, there was
a consensus over the unity and inseparability wf and political

Y Damian U. Ajah, B.A. (Hons.) English/Edu., LL.B (R®) ( Nig.), B.L.,
Lecturer, Faculty of Law, University of Nigeria, &gu Campus.

! The Declaration on the Right to Development waspset by the UN General
Assembly, Resolution 4/128 on December 4, 1986.

2 Adopted by UN General Assembly Resolution 217(Aph December 10,
1948.Available at http://www.unhcr.ch/html/menu3fbhtm. Accessed on
30/08/2010.

% Arts. 1-21 of the UDHR.

* Arts. 22-28 of the UDHR.
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rights and ESC rights. This consensus was, howsbhert-lived
as certain international socio-political factorsicluding, and
particularly, the spread of the Cold War, led todigision of
opinions and divergence of views between the Basted the
Western blocs over the nature and form which thepgsed
international bill of rights should take. This pagation further
resulted in the dichotomised emergence of two sdpar
covenants. It took many years of hard internatiateiberations
and shrewd negotiations for the world communityrétrace its
steps to the original conception of integrated amdivisible
human rights. The Declaration on the Right to Depslent,
adopted by the United Nations in 1986 was the ouécof those
deliberations and negotiations. Regrettably, hauémerica’s
opposition to this declaration delayed the prodssseveral years
during which the right to development could haverb&anslated
into a reality. More people, particularly from thdorth (the
developed world) opposed the idea of recognising tight,
guestioning its foundational basis, legitimacy,tigiability, and
coherence. Developing countries were stoutly inpsup of
according recognition and acceptance to this rigimally, and
happily, in 1993, a new consensus emerged in Vieminghe
Second UN World Conference on Human Rights. The
Declaratiod adopted at that Conference reaffirmed the right to
development as a universal and inalienable rigkit @m integral
part of fundamental human rights. This Vienna Dexdlan went
on to state that human rights and fundamental fnesdare the
birth-rights of all human beings and their protesti and
promotion, the first responsibility of governmerit. further
commits the international community to the obligatiof co-
operation in order to realise these rights. Ithisréfore correct to
say that the right to development emerged as a huiglat which
integrated ESC rights and civil and political righfThe right to
development in an international context is, thaefgartly the
result of the struggle of developing countries far new
international economic ordérlt belongs to the so-called third
generation rights, which includes the right to aaltig

® The Vienna Declaration and Program of Action, addpby the UN World
Conference on Human Rights, June 25, 1993.

% The collective struggle of developing countries fhe establishment of an
international order that favours their special reedminated in the adoption
of the UN Declaration on the Establishment of a Neternational Economic
Order; GA Res 3201(S-VI) UN GAOR 6th special sasskgenda Item 6,
2229th plenary at UN Doc A/RES/3201(S-VI) (1974).
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environment and the right to pedéecording to the proponents
of third generation rights, all actors, includinget State, the
individual, public and private firms and the entirgernational

community are under an obligation to make an effortealise

these right$.

2. A Brief Historical Outline of the Right to Development.

The idea of a right to development was conceivedi9n2 in an
inaugural lecture at the International InstituteHafman Rights in
Strasbourg by the Senegalese jurist, Keba M'Baym was then
the head of the United Nations High Commission ammian
Rights? From the moment of its inception, developing coiest
embarked on very serious and aggressive advocémysedimed
at garnering support for the inclusion of this tigk a human right
through the United Nations (UN). This advocacy pafidin 1986
when the UN adopted the Declaration on the Right to
Development, which recognised the right to develepimas a
fundamental principle of human righfsSubsequently, scholars
from the south articulated the notion and enumdrtite possible
subjects and objects of the right, while juristenir the north
questioned whether such a right existed at'all.

The right to development was given greater impetus
through its reaffirmation by the Vienna Declaraticend
Programme of Action (Vienna Declaration), adopteg 1rl
countries participating in the World ConferenceHuman Rights
in 1993, as a universal and inalienable right anthtegral part of
fundamental human rights. The right has also been given
prominence in the mandate of the UN High Commissidior

7 0. Sheehy ‘The Right to Development and the Realtion of Rights in
International Law’ (2002) Frinity Law Review253.

8 Ibid, p. 254.

°® K. M'Baye ‘Le droit au développementcomme un ddst’homme’ inRevue
international des droits de 'homn{@972), cited in R.L Barsh ‘The Right to
Development as a Human Right: Results of the Gl@misultation’ (1991)
13 Human Rights Quarterlg. 322.

10 Declaration on the Right to Development adoptedGmneral Assembly
Resolution 41/128 (4 December 1986).

11 Barshloc. cit., p. 322,with respect to scholars from the South.d&guments
forwarded by academics from the North, see J. Dibnfie@ search of the
Unicorn: The Jurisprudence and Politics of the RighDevelopment’ (1985)
15 California Western International Law Journal5s.

2 VVienna Declaration and Programme of Action A/CONE7/23 (12 July,
1993).
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Human Rights; and the General Assembly required the High
Commissioner to establish ‘a new branch whose pgima
responsibilities would include the promotion andtpction of the
right to development? The United States and some other
Western countries feel uncomfortable at what theg as the
determination of countries in the Non-Aligned Mowatt(NAM)

to force their interpretation of this right on tigeoup of donor
countries. The NAM countries, on their part, cldaihat several
years of development cooperation with the developaahtries
have vyielded very little in the elimination of potye and
achievement of the objectives of numerous developahe
strategies. They also claim that they continueate fdifficulties in
participating in the globalisation process, and thany of them
run the risk of being marginalised and effectivekcluded from
its benefits?® This diplomatic disagreement continued until 22
April, 1998, when the U.N. adopted, by consensussalution on
the right to developmelit recommending to the Economic and
Social Council the establishment of a follow-up heatism
consisting of an Open-Ended Working Group (OEWG) an
Independent Expert to monitor the implementationhef right to
development. In the year 2003, the Commission askedSub-
Commission on the Promotion and Protection of HuRayhts to
prepare a concept document for the implementatfotihe right
and their feasibility, including an internationatandard legal
document of a binding nature on the guidelines bt t
implementation of the right as well as the prinegplfor
development Qartnership, including issues whicthsastrument
might address’ From the foregoing, it can be seen that there have
been several efforts and initiatives by the U.Motigh its charter-
based bodies and resolution-based working groupediat the
implementation of the right to development. Grartteat there are

3G, A. Res. 48/141, U.N. GAOR, %sess., Supp. No. 49, U.N. Doc. A/48/141
(1993) p. 261.

14G. A. Res. 50/214, U.N. GAOR, 8®ess., Supp. No. 49, U.N. Doc. A/50/214
(1995) p. 296.

15 G. A. Res. 56/150, U.N. GAOR, 8@Sess., Supp. No. 49, U.N. Doc. A/56/
2150 (2001) p.341.

16 Commission on Human Rights Res.72, U.N. ESCOR, S@ss., Supp. No. 3,
U.N. Doc. E/CN. 4/1998/177 (1998) p. 229.

1" Commission on Human Rights Res.2003/83, U.N. BEN.4/RES/2003/83
(2003). 47 countries voted in favour of this resioin, with the United States,
Japan and Australia voting against it while threentries, Canada, Korea, and
Sweden abstained.
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still lingering legal and theoretical controversia@ncerning the
notion of the right to development, as testifiedyothe avalanche
of literature on the subject,there appears to be an emerging
consensus on the subject which, in combination thighinitiative

of the UN under the Working Group on the Right to
Development, reinvigorates the prospects of itslemgntation.
The African Charter on Human and Peoples’ Rightéri¢an
Charter), adopted in 1981, in article 22 expressigrporates this
right. In fact, it is the first and only legallydading international
document containing an express recognition of tightrto
development?

3. Right to Development and Customary International Law
Another source of legal validity for the right texeélopment is the
principle of international law whereby an act ondoct that has
been accepted and repeatedly practised by a witge ref states
over a long period of time develops into a rule amitepted
customary usage and, so, creates a binding ledmjatbn on
states. Some scholars contend that the seriessofutions and
declarations on the right to development have foamed it into a
norm of juscogensthat creates a legal obligation on stafes.
Dugard appears to share this view when he asseats ‘an
accumulation of declarations and resolutions on aatiqular
subject may amount to evidence of collective pcactin the part
of States and hence, may constitute a customas/'rifven
though the adoption of the Declaration on the Ridbt
Development was greeted with series of debates and

18 See for example, Philip Alston, “Making Space few Human Rights: The
Case of the Right to Development”Harv. Hum. Rts. Y.B(1988) p. 20;
Russell Barsh, “The Right to Development as a HuRight: Results of the
Global Consultation”, 13um. Rts. Q(1991) pp.322-338; N. J. Udombana,
“The Third World and the Right to Development: Adganfor the Next
Millennium,” 22 Hum. Rts. Q(2000) pp.753-758; James C. N. Paul, “The
Human Right to Development: Its Meaning and Impwetd, 25J. Marshal
L. Rev.(1992) pp. 235-265; Arjun Sengupta, “Right to Depenent as a
Human Right”,Econ. And Pol. Wkly.July 7, 2001 p.2527; Arjun Sengupta,
‘Theory and Practice on the Right to Developme#, Hum. Rts. Q(2002)

p. 837.

19 African Charter on Human and Peoples’ Rights, &tbpn 27 June 1981.

20 M. Bedjaoui,International Law: Achievements and Challeng#891), cited
in H Steiner & P Alston (eddpternational Human Rights in Context: Law,
Politics and MoralgNew York: Clarendon Press, 2000) p. 1321.

21 J. Dugard]nternational Law: A South African Perspectii@905) p. 34, cited
in Tadegdloc. cit p. 334.
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controversies, several declarations and resolutionsre
subsequently made on it and several states votddviour of
these declarations and resolutions. It is, theegfioot out of place
to hold the view that the subsequent declaraticesnlutions and
decisions of UN human rights bodies and internation
conferences show that there is a major consensasgarg to
respect the principles of the right to developmélvancing this
argument further, Bedjaoui contends pointedly thia¢ right to
development is, by its nature, so incontrovertthig it should be
regarded as belonging to a normjusf cogens®

4. An Analysis of the Nature of the Right to Developrant as
Provided for in the Declaration.

According to the Declaration on the Right to Depahent: “the
right to development is an inalienable human rigitvirtue of
which every human person and all peoples are edtito
participate in and contribute to and enjoy econgnsiacial |,
cultural and political development in which all hamrights and
fundamental freedoms can be fully realis&fifom this
provision, some facts can be seen to have bedadsdine is that
there is a human right that is called the rightléeelopment, and
that this right is inalienable, that is, it cahbe bargained away.
Then, there is a process of economic, social, @lltand political
development which is recognised as a process iohaddl human
rights and fundamental freedoms can be fully redlidhe Right
to Development (RTD) is a human right, by virtue which
“every human person and all peoples are entitlgghtticipate in,
contribute to and enjoy” that process of developmé&mrther
clarifications of the nature of this process arelenm subsequent
articles of the Declaration. They also elaboratethen principles
involved in the exercise of the right to developimduticle 1, for
example, recognises that the beneficiaries of tigist include
“every human person” and “all peogales” and alsmgadses the
right of peoples to self-determinatiéhit should be pointed out
that this simultaneous provision for “peoples’ tgjhand “every
human person’s right” does not in any way presuppbst the
former is contrary to or in contradistinction fraime former nor
that the two should be seen as mutually exclusivés also
categorically stated in the Declaration that ittie ‘human
person” who is the central subject of developmienthe sense of

22 Bedjaoui,op. cit, p. 1323.
2 Art. 1 Declaration on the Right to Development.
24 1bid. Art. 1(2)
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the “active Qarticipant and beneficiary of the tigho
development® It is submitted that even if “peoples” or
collectives of “human persons” are entitled to swigbts, such as
full sovereignty over the natural wealth and teses in terms of
territory, it is still the individual human persavho must be the
active participant in and beneficiary of this tighin further
clarification, the Declaration states that the ps= of
development, “in which all human rights and fundatak
freedoms can be fully realised” would lead to ‘thenstant
improvement of the well-being of the entire popiolatand of all
individuals, on the basis of their active free ameéaningful
participation in development and in their fair disition of
benefits resulting therefronf®. The Declaration is so clear on the
nature of the RTD that even the measures and stsdar
realising the right are stated to be only thosd thi#l ensure
“equality of opportunity for all” in their access basic resources,
education, health servicesY, food, housing, employraed in the
fair distribution of incomé! The realisation of the right would
also require that the wvulnerable groups, such amemo be
allowed to play an active role in the developmeawotpss, and that
“appropriate economic and social reforms be cardetiwith a
view to eradicating all social injustices”.

4.1 Who Are the Subjects and the Duty Bearers?

Initially, advocates for RTD, principally the dewping countries,
believed that this right inhered only in the Statkis is probably
as a result of a very restricted understandingrt€¢la 1 of the
Declaration. That view is no longer popular. Thereat general
view on the subjects of RTD is that, depending lom ¢ontext,
different categories of entities may be the subjettthe right to
development. These include individuals, peoples states. All

these parties are inhered with rights as well @a®sluAccording
to Arjun Sengupta, to realise this process of dgwaknt to which
every human person is entitled by virtue of hishtigo

development, there are responsibilities to be bdipeall the

concerned parties: “the human persons”, “the stagerating
nationally,” and “the states operating internatityia®® The

Declaration provides that “all human persons hakesponsibility
for development individually and collectively” atitey must take

% |bid. Art. 2(1).
2 bid. Art. 2(3).
%7 bid. Art. 8.

2 oc. cit, p. 3.
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appropriate actions, maintaining “full respect tioe human rights
and fundamental freedoms as well as their dutiesth®
community.” So, much as individuals are the centtdbjects of
the right to development, they also have a dutprtmmote and
protect an agpropriate political, social and ecoicoorder for
development? Every human person, therefore, has the duty to be
able to develop his or her personality which depmient would
enable him or her to lead a worthy and dignifide. IHe also has
an added duty to help his family and the larger moomity to
ensure the realisation of the RTD. It is notewortthgt one of the
striking and unique features of the African Chairseits provision
for the individual and collective duties of Africanto the
respective communities from which they come. Thegical
implication, therefore, is that individuals shouloe active
participants in development planning as well asaih the
processes of its implementation. Human persons thesefore,
seen to function both individually and as membédrsatlectives
or communities and to have duties to communitiest thre
necessary to be carried out in promoting the pmoces
development.

It is an established fact that individual states #ne
traditional duty bearers in respect of human rightsluding the
right to development. The Declaration upholds thidion and
makes it clear that states, both individually antlectively, have
the primary responsibility to create national amdetinational
conditions favourable to the realization of the htigto
development’ This responsibility is complementary to that o th
individual aforementioned. The actions of the stateeded for
the creation of such conditions are to be takeh blomestically
and internationally. At the municipal level, statesve the right
and the duty to formulate appropriate national tuaent
policies® and should undertake all necessary measures tmeens
the realisation of the rigfftand encourage popular participation in
all spheres. Apart from this, states are requicedake steps to
eliminate obstacles to development resulting froailufe to
observe civil and political rights as well as eamimy social and
cultural right§® because the implementation, promotion and
protection of these rights would be essential ffier ealisation of

2 |bid. Art. 2(2).

30 Art. 3(1) Declaration on the Right to Development.
31 bid., 2(3.

2 bid., Art. 8.

33 |bid., Art. 6(3).
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RTD, since all human rights and fundamental freeslomne
indivisible and interdependéht In summary, the state has the
obligation to undertake all measures necessaryhforealisation
of the rigsht to development and the progressiveapobment of
the right:

At the international level, the Declaration emphasithe
importance of international cooperation for thelisadion of
RTD. It should be recalled that a great deal ofithggetus for the
adoption of the Declaration centred on the needdeskloping
countries’® The states have a duty to cooperate with ear ath
ensuring development and diminishing obstaclesetelkbpment
and should fulfil these duties in such a mannetoagromote a
new international economic order_based on sovereiymlity,
interdependence, and mutual inteFéstaintaining that all human
rights deserve equal attention in their implemeéotatand
promotion®® The Declaration also imposes a duty on the states,
individually and collectively, to formulate interti@nal
development policies to facilitate the realisatiminthe right to
development. Argument in favour of the bindingnessthe
international cooperation provided under article o4 the
Declaration can further be buttressed by refereteother
international human rights instruments which alssate the same
binding obligation to cooperat@ The UN General Assembly also
adopted the Charter of Economic Rights and DutiesStates
which reaffirmed the responsibility of every stdte promote
economic, social and cultural development of itsigveople and
those of developing countrié.

The modes of promotion may include financial and
technical assistance, providing better terms ofleraand the

34 Ibid. Art. 6(2).

% |bid. Arts. 2, 3, 7 &10.

36 Report of the Secretary-General on the Internati@imensions of the Right
to Development as a Human Right, UN Doc E/ CN.441@3®79) paras.152-
159. See also Report of the Open-Ended Working GrafuGovernmental
Experts on the Right to Development, UN Doc E/CNO&9/10 (1989) para.
25.

37 Art. 3(3) Declaration on the Right to Development

38 |bid. Art. 6(2).

% See, for example, Arts. 1, 55, and 56 of the WCNarter. See also the UDHR,
ICCPR, ICESCRet cetera.

40 GA Res. 3281 (XXIX), UN GAOR, 2nd Comm. 29th sessiAgenda ltem 48
Arts.7 & 9, UN Doc A/RES/3281 (XXIX) (1975).

134



Nigerian Juridical Review Vol. 9

transfer of technology to developing countfiesn respect of
socio-economic rights, there is a collective dutly dountries that
have ratified ICESCR to promote the fulfilment obcm-
economic righté? In its General Comment on the Nature of States
Parties’ Obligations, the Economic, Social and @ualt Rights
Committee of the U.N. stated that the phrase ‘torttaximum of
its available resources’ was intended to includé besources
existing within a state and those available from ititernational
community, clearly indicating the obligations oktimternational
community, in particular that of the developed daoes, in that
regard:® In concluding this analysis of the text of the Reation
on the Right to Development, it may be necessarsutamarise
the principal propositions of the said Declaratibas: (a) The
right to development is a human right. (b)The homight to
development is a right to a particular process efetbpment in
which all human rights and fundamental freedoms loarfully
realised. This means that the RTD incorporatestradl rights
enshrined in the ICCPR and ICESCR and each ofighésrhas to
be exercised with freedom. (c)Exercising thesetsigionsistently
with freedom implies free, effective, and full peipation of all
the individuals concerned in the decision makingd ahe
implementation of the process. What this furtheangeis that the
process must be transparent and accountable; dodild must
have equal opportunity of access to the resounredeivelopment
and receive fair distribution of development andoime. (d)
There are existing entities on which the right essfunequivocal
obligation. These include individuals in the comiynstates at
the national level, and states at the internatitavadl.

5.0. Obstacles to and Controversies over the Rigtd
Development.

5.1. Political Considerations.

One of the major obstacles bedevilling the recaogmitand
implementation of the TRD is the divergence in phalitical
inclinations of the various state parties to theclB&tion. This
conflict of opinions between the West and the Edsth was at

41 G. S. VargesThe New International Economic Order Legal Deb@i@83) 39
42-43, cited in 1.D. Bunn ‘The Right to Developmerimplications for
International Economic Law’ (1999-2000) 1%American University
International Law Review p431.

2 Art. 2 ICESCR.

43 General Comment 3 para. 13.
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its peak during the Cold War period led to the togaof the two
different covenants on human rights. This divide haen carried
over to issues concerning the RTD. The politicabdurse of the
various working groups on the RTD and the Commissim
Human Rights is often characterised by predictgoisturing of
political positions rather than practical dialoguen the
implementation of the RTD. From the beginning, tdaemcept of
the RTD has been controversial. It emerged froml¢ggimate
preoccupation of newly independent countries withbfems of
development and the dominance of East-West issmeghe
agenda of the U.N. Commission on Human Rights, maliging
the concerns of the political South. Third Worldedgtions to the
U.N. had made efforts to use that platform to adeahe idea of a
New International Economic Order. The level of sssand the
support they received in this regard had emboldghedch and
they saw the RTD as a vehicle which could takewtbdd to the
destination of the new Order. This politicisatioh the RTD
discussion in the U.N. has been maintained any timeRTD
comes up on the agenda. According to M&fks political
positions can be roughly categorised into four ggoWne group,
comprising delegations from the most active membéthe Non-
Aligned Movement, fights to use the RTD to redusequities of
international trade, the negative impacts of glisadion,
differential access to technology, the crushingtdmiyden, and
similar factors they see as detrimental to theyangnt of human
rights and developmefit. The second group is one which consists
of the more moderate developing countries that waimtegrate
human rights into their national policies and wemtmaintain a
positive relationship with the donor community, iheernational
development agencies, and financial institutiofdarks states
that a third group is made up of countries in titaors and
developed countries that tend to support the R3[R aehicle to
improve the dialogue between developed and devaopi
countries and would like to see some progress niaddne
implementation of this right. This group which isnsetimes
sceptical about this right also sees its role amadge-limitation
and would support a resolution that is not parédyl

4 gSee Stephen Marks, “The Right to Development: BetwRhetoric and
Reality” Harvard Human Rights JournalVol. 17. Available at
http://www.law.harvard.edu/../marks.pdf., last as=s on 16/5/2010.

5 |bid. Members of this group include Algeria, BangladeBhutan, China,
Cuba, Egypt, India, Indonesia , Iran, Malaysia, WMyar, Nepal, Pakistan, the
Philippines, Sri Lanka, Sudan, and Vietnam.
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objectionable. The fourth group, which is almostajls headed
by the United States, votes against any resolutiofavour of

RTD and includes Australia, Japan, Denmark andrahsaller

countries which are usually influenced by Amerita submitted
with respect that, much as Marks's observations niey
substantially correct, especially with respect tmekica, his
categorisation may not be entirely watertight asntries flow in

and out of the various groups depending on thauistances at
the time.

Apart from the purely political and Cold War reasdaor

the countries taking their respective positione tkasons for
Western countries supporting civil and politicalghts but
opposing ESC rights as human rights can be sumedhrés
follows:
(@) Human rights are individual rights, (b) theyvéato be
coherent, in the sense that each right-holder rhase some
corresponding duty-holder whose obligation it wolidto deliver
the right, and (c) human rights must be justiciable

It is here noted that all these allegations are &lsld
against the right to development which has beemegfby the
Independent Expert as a composite right to the ga®cof
development and can be likened to a “vector” of &nmights
composed of various elements that represent theuwsaESC
rights as well as the civil and political riglifs The above
allegations have been subjects of controversiestoagheir
correctness or otherwise and as to whether or mey told
against the RTD. It is to an analysis of these rowetsies that
this article now turns.

5.2. Controversies Regarding the Right to Developm

Those who advocate that human rights are individugdersonal
rights contend that since this is the case, thenmat be anything
like a group or collective right, collectively intiieg in a group of
humans and to be collectively enjoyed by the saidupg
According to a major critic of the RTD, the UDHReally and
unambiguously conceptualises human rights as haimgrent to
humans and as being universal and held equallylpga as the
product of social cooperatidhin that paradigm, human rights are
only personal rights, based on negative freechrimposing only

48 Fifth Report of the Independent Expert on the RighDevelopment, U.N.
Doc. E/CN.4/2000/WG.18/6(2000).

47 See Jack Donnellypc. cit., p.479.

48 Such as the rights to life, liberty, and free shee
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negative obligations on the duty-bearers. The icapion is that
any right which imposes positive obligations on dugy-bearers
does not qualify as a human right. It is also adgtieat any
purported right which does not have a correspondung-bearer
is a not a right. Sengupta does not subscribe i® \trew,
maintaining that, logically, there is no reasorcémclude that the
right of a group or a collective is fundamentaliffetent in nature
from an individual's human rights, so long as itpsssible to
define the obligation to fulfil them and duty-hotde¢o uphold and
secure them. It has also been noted that evenrarsdghts can
be protected by individuals and groups. He furtt@ntends that
the identification of civil and political rights #i negative rights
and ESC rights with positive rights is too supéafibecause both
would require negative as well as positive actfdnst is
submitted that the view of Sengupta that, logicallyis hard to
regard only civil and political rights as humanhtig while the
ESC rights as well as collective rights are not aomights is
unimpeachablé! Collective rights, as pointed out earlier on, has
been recognised and built upon by several legalimstttutional
agreements and covenants. The Declaration on tight Ro
Development is one such legal instrument.

5.2.1 Controversy over Justiciability
Theoretically speaking, positivists believe thanial validity is a
fundamental feature of every righit. A great deal of the
opposition mounted against RTD comes from the atlggnon-
justiciable nature of the right. This criticism ifurther
strengthened by the fact that this right appears b
comprehensive in nature and declaratory in its ati@ content.
From a legalistic perspective, critics of the rigtat
development argue that it was adopted only as lamd¢ion of the
General Assembly and does not have a binding nasiris the
case with a multilateral treaty.They point out that, in other
international human rights instruments, state esrtihave
obligations to protect, respect and fulfil diffetecategories of

49 Such as the ESC rights and the RTD.

%0 See A. Sengupta, “Right to Development as a HurRight” loc. cit.

o http:/www.globalgovernancewatch.org/resources... hasessed 6/8/2010.
Ibid.

52 3. Marks “Making Space for New Human Rights: Thes€ of the Right to
Development” (1998) Harvard Human Rights Year Bopk33.

53 L. Irish “The Right to Development Versus a HunRights-based Approach
to Development” (2005) Biternational Law Journal of Civil Society. 6.
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rights. Donnelly, one of the most prominent critadsthe right to
development, characterises the right as a ‘seancthé unicorn’
and contends that it is pointless within the framdw of
international legal argumerftHe notes that its language confuses
rights with moral claims without indicating specifiight holders
and duty bearers.

It is hereby humbly submitted that the closest lthé
General Assembly has come to prescribing the remdnts for a
norm_to be considered a human right is Resolutidi2D of
1986>° The General Assembly noted that new human rights
instruments should, among others, ‘be sufficieptigcise [as] to
give rise to identifiable and practicable rightsdaobligations
[and] to provide, where appropriate, realistic aaffective
implementation machinery, including reporting sysse® Two
separate requirements are laid down under Resol4fi(120. The
first requirement is that the articulation of amyht needs to have
normative precisiof. It is said that the term ‘identifiable’
requires a degree of specificity as to the contétite right. In the
case of the right to development, the Declaratiorth@ Right to
Development sets out the nature and content afigheas well as
the right holders and duty bearers and hence méss
requirements of Resolution 41/120. This, howeveesdnot mean
that the content of a certain human right has ¥ @ complete
picture of its meaning and application. Initially human rights,
such as equal protection or due process, emergeraegal and
imprecise formulations.

The second requirement of Resolution 41/120 isnbat
instruments should ‘provide, where appropriate,lisea and
effective_ implementation machinery, including rdpay
systems®® This requirement raises two fundamental questions.
The first is whether implementation mechanisms always
required and, secondly, whether a reporting syspam seis
sufficient.

With respect to the first, the inclusion of the gbe
‘where appropriate’ may be intended to imply thawnrights
could be proclaimed without a simultaneous impletaion
provision. It may also be that supervision mechagifn existing

% Donnelly,loc. cit.,p. 475.

% G.A. Res. 41/120, para. 4 (d), 41 UN GAOR Supplo (53), UN Doc.
AJ41/53 (1986).

% |bid.

> |bid.

%8 |bid.
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instruments are adequate. In relation to the sepmsgibility, it

has for long been accepted by most prominent iatemmal

lawyers that an international system for the ‘sujséon’ of

states’ compliance with international human rigbidigations is
sufficient to satisfy the requirements of ‘enforoiéigy’. *° The

right to development is ‘a composite of rights’ empassing civil
and political as well as socio-economic righifsThus, from a
traditional conception of justiciability, it woulthe difficult to

enforce this whole set of rights in a formalised aigid judicial

or quasi-judicial body. Nevertheless, the rightlewelopment is a
legally-enforceable human right reaffirmed in theclaration on
the Right to Development and numerous other dddaas and
resolutions of the General Assembly and its suasydbodies.
The manner in which this right may be implemengdamething
that is evolving under its Working Group on the IRigo

Development. It suffices to say that it is a legaht with

identifiable duty bearers. One has to recognise riech of the
international human rights mechanism is based parsision and
implementation rather than adjudication. The righdlevelopment
can well fit under such a system. Thus, dependmthe nature of
the right, the nature of the obligations involventd ahe factual
circumstances, judicial remedies are not the onlgysw of

implementing a right*

Although no concrete enforcement mechanism has yet
been established for the right to development uadeeaty-based
system, there is no reason why it cannot be don@anfuture.
Whenever there is the political will, a bindingdémational human
rights treaty may be devised within the framewdirkhe right to
development. Moreover, the Working Group, througg $pecial
Task Force, serves as a supervising organ for rdifte
development actors, including developed countii@grnational
financial institutions and other inter-governmentaganisations
complying with the principles of the right to deepinent. The
experience of the Working Group and the Speciak Fasce on

% H. LauterpachtAn International Bill of the Rights of Maf1945), cited in
Marksloc. cit, p. 38.

80 Andreassen and Marksc. cit.,p. 5.

61 See Jill Cottrell and YashGhai, “The Role of theu@is in the Protection of
Economic, Social and Cultural Rights” in YashGhad aJill Cottrell (ed9
Economic, Social and Cultural Rights in PracticeheTRole of Judges in
Implementing Economic, Social and Cultural Riglit®ndon: Interights,
2004) pp. 65-66.
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the Right to Development demonstrates that a sigmew
mechanism may be devised in the framework of et ri

The experience of the African Charter clearly
demonstrates that the right to development couldubtciable
under a supra-national human rights system if tieetiee political
commitment of states in that regard. The landmamisions of
the African Commission in thEndoroi$? and DRC case&show
that the judicial application of the ri%ht to demginent is feasible
in the current legal discourse. Recefifithe Community Court of
Justice of ECOWAS confirmed that rights guarantaader the
African Charter are justiciable in that court. Is@held that in
public interest litigation such as this one, thaimtiff need not
show that he has suffered any personal injury @ dapecial
interest to establistocus standiIn that case, SERAP, on behalf
of Nigerian children alleged that the defendantdated the right
to quality education, right to dignity, right of ae to their
wealth and natural resources and right of peopkctmomic and
social development guaranteed under the Africanrt€haThe
court, dismissing all preliminary objections brotighy the
defendants on jurisdiction, justiciability afatus standiheld that
the right to education can be enforced before thetcThat was
the first time an international court recognizedy@tian citizens’
right to education. Thus, one can say that semauneerns about
justifiability cannot be raised in the case of #ufe to implement
the right to development.

5.2.2. Controversy over Feasibility

Another major objection to the idea of a right ®vedlopment is
the claim that development is not likely to be ifldfl for all.®®
This argument has a common origin with the arguragainst the

52 Endorois casésupra).

% DRCcase $uprg.

% In Registered Trustees of the Socio-Economic Rights Accountability
Project (SERAP) v. Federal Republic of Nigeria ahhhiversal Basic
Education Commission,Suit No. ECW/CCJ/APP/08/08 available at
http://www.bing.com/search?srch=106cform=486 8cgceased 13/8/2010.
Judgment delivered 27/10/1009. See also Adam Adggifdudicial Activism
and Public Interest Litigation,” available at atla.com/stories/2009
08130402html  “Public  Interest Litigation:  Setting n i Africa,”
http://www.africanexecutive.com/modules/magazimtisias.php?article=
640, last accessed on 13/8/2010. See further /atipw.reliefweb.int/rwb.msf
/db900SID/MYAL-7Y28UM?0OpenDocument last accessed X819/2010;
http://www.crin.org/RM/ecowas.asp last accesse@2/8/2010.

5 Andreasen & Mark#oc. cit.,p. 6.
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enforcement of ESC rights which claims that thédnjoyment of
these rights is impossible and hence, attemptaftoree them will
always be an effort in futility and should therefdoe abandoned.
This conception puts the right to development arabtnsocio-
economic rights which are central to it outsidegbepe of human
rights. The proponents of this argument posit thrathe face of
the paucity of resources, particularly in the depelg countries,
it would be impaossible to fulfil and guarantee #neghts for all.

Several prominent human rights advocates and sshola
have debunked this idea, describing it as a lanik tamtenable
argument. It has for example, been stated tlzeilfdity should
not be a standard by which the cogency of humahtgigs
measured when the objective itself is to work tasaexpanding
their feasibility and full realisatiof. It is submitted that the fact
that certain rights cannot be realised under cticeoumstances
does not rule out the fact that they can be rahbigall. Difficulty
in the realisation of a right does not remove thet that such a
right remains a right. This argument holds in favolithe right to
development.

According to the learned author, Tadégfforts are being
made under the UN not only to articulate and elateothe notion
of the right to development, but also regardingritglementation.
First, under the Global Consultation on the RighDevelopment
and later on under the Working Group on the Rigbt t
Development, the UN has been working towards a mgaui
realisation of the right to development throughswdtations with
international financial institutions (IFls), intergernmental
organisations and other development actors.

As argued earlier on in this article, the series of
international agreements, custom and practicesisrright have
created legal obligations on states and other tate-sctors for
which they will be held accountable. It can, theref be
confidently asserted that the right to developmeatisfies the
requisite characteristics of a human right. It reecifically
identifiable duty bearers, the obligations of suicity bearers, as
well as the corresponding natiofiakegional® and international
monitoring and enforcement mechanisms. It is atgportant to

% |bid.

57 Loc. cit.,p. 338.

% |bid.

% See art 43 of the Ethiopian Constitution whichresply guarantees the right
of the people of Ethiopia to development.

0 Art 22 African Charter.
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note that the discourse of international humantsigaw adopts
notions of implementation and supervision rathemtihose of
justiciability and enforceability* This fits with the current trend
on implementing the right to development througé Working
Group on the Right to Development.

6. Suggestions

The following suggestions are hereby put forwardrtbance the
status of the right to development and ensureréstigal
implementation:

(a) A Binding International Treaty to the Rescue.

Although the view is maintained that the right svdlopment is a
legal right, it is however conceded that one ofrtfaor problems
in its implementation, from a global perspective@the nature of
the Declaration on the Right to Development. Thenative basis
of the right to development still remains in the8&@PDeclaration.
Unlike a treaty that has the effect of imposingegally-binding

obligation on ratifying states, a declaration meredhows

willingness and the statement of intent by a statgive effect to
the principles embodied in the declaration. Moreptbe 10-

provision Declaration is written less specificaipd most of its
provisions are framed in a general manner. An matgonal treaty
on the right to development would be indispensaite,only in

terms of imposing a legally-binding internationddligation, but

also in terms of coming up with more specific ataberate legal
obligations that have greater normative precision.

It is natural to think that, given the negativeitatte of
developed countries towards the notion of a righdévelopment,
the possibility of adopting a binding internatiorteéaty would
either be very slim or may not exist at all. Néhkeless, the
recent attitude of developed countries shows tiey fare tacitly
accepting the right, at least on theoretical greutal the Vienna
Declaration, which was important for the univeryali
interdependence and indivisibility of human rightmany
developed countries that were against the ideahefright to
development adopted and endorsed the inherentenaftdine right
to development as a fundamental human right. Thianged
attitude of developed countries towards a notionaofight to
development and the general emerging consensuocafforts
to come up with a binding international human rigintstrument.
The UN, through the Human Rights Council, shoulketdhe

"™ Marks,loc. cit.,p. 35.
143



A Critical Analysis of the Challenges to and Prospects of the Right to
Development as a Human Right ~ D.U. Ajah

initiative in drafting the treaty and taking the olé process of
adopting a treaty on the right to development. Tinismany ways
strengthens implementation mechanisms alreadyatiedi under
the UN through the Working Group on the Right tosElepment.

One may wonder how a new treaty on the right to
development will take shape, given its comprehensiature and
issues of justiciability and feasibility. In thiegard, the lessons to
be drawn from the recently-adopted Convention @nRights of
Persons with Disabilities are significant. Some pwntators state
that the recent Convention expresses new develdgrirehuman
rights thinking which are important in the contektthe right to
development? The inclusion in the new treaty of the possibility
of ratification by intergovernmental organisatiorend the
provision of a monitoring body which would receigellective
complaints are significant developments in thisardg

Gouwenberg also states that another option coultbbe
adopt a framework convention on the right to depeent similar
to the UN Framework Convention on Climate Change
(UNFCCC)”?® Framework conventions are treaties which show the
commitment of states on principles that will be eleped in order
to bring action-oriented rules into internationalifics. In brief,
the legal status of these conventions is similarthat of a
declaration. This is because framework conventipngvide
generally-phrased obligations which are open-ended seek
further elaboratior?

With respect to the right to development, a franwwo
convention may stipulate a commitment to ensurerigiat, the
basic principles underlying the right, right holsleand duty
bearers, and the general mechanisms of implementaind
review of state obligations. The UNFCCC can providgortant
guidance on the structure of the framework coneentn the
right to development and the above procedural ssiier laying
down such a framework convention, different proteaoay then
provide specific obligations and detailed mattersrelation to
different aspects of the right to development. Tieégible legal
framework would elevate the legal recognition oé thght to
development, while still giving states time to agren the
specifics of the right and states’ obligations.swhole range of

2 A. E. Gouwenberg “The Legal Implementation of Right to Development”
unpublished LL.M Thesis, Leiden University (200%ed in Tadeg)oc. cit,
p. 340.

3 Ibid.

™ Ibid.
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possibilities demonstrates that the right to dgwelent can indeed
be brought under the framework of international haontights
conventions if the political will exists.

(b). Strengthening the Working Group and Creating aher
Implementation Monitoring Agencies.
According to Sengupta, for many of the positive htig
implementability is often more important than exfability. He
suggests that designing a programme of action thetld
facilitate the realisation of the right might béetter way of going
about it than legislating on those rights. He ogpitteat democratic
institutions of local bodies, or non-governmentajamisations, or
public litigation agencies may prove to be quitdeetive in
dealing with the rights-based issues which areamé&nable to
exactly-formulated legislative principles. He tHere believes
that monitoring agencies or consultative for a rbayprove very
effective ways of ensuring the implementation oé thght to
development. Much as the foregoing views are aabéptgiven
the present nature of the legal framework on thghty it is
submitted that if there comes into existence aiggallg binding
international treaty on the RTD, nothing stops ggreeved state,
group or individual from seeking the appropriatmeéies in the
appropriate institutions, including the court orhat arbitral
bodies.

The UN Charter-based system, such as the General
Assembly and ECOSOC, as well as its resolutiondhasgans
that are created by the different organs of the &ildh as working
groups, are important mechanisms of ensuring humigimts
accountability mechanisms. The Working Group on Right to
Development is among the first international mamitg bodies
that made clear and direct attempts to make foxuoakultation
and institutionalised ties with intergovernmentabanisations,
IFls and the wider donor community.

Through the Working Group, supported by the High-
Level Task Force on the Right to Development, deseof
discussions are being conducted between IFIs iera ensure
the right to development in their institutional rfrawork. The
emphasis in recognising the role of these instihgiin ensuring
the right to development and human rights in gdrsdraws their
crucial roles and elaborates some of their legaitipms in this
regard.

The High-Level Task Force on the Right to Developime
under the Working Group on the Right to Developméas now
become an important body that applies human rigtaisdards to
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international organisations. It evaluates the humgints impact
of IFls and other important development actors frahe
perspective of the right to development. Recentiflecting on
the possibility of evaluating a World Bank plan fafrica, the
Task Force state(:

Given the preponderant role of the World Bank ie tlevelopment of
Africa and the influence of its thinking and op@as on the donor
community at large, its partnership should be aalty scrutinised.
Accordingly, the Bank should therefore be inviteg the Working
Group to allow the African Action Plan and its pemtships with
governments of sub-Saharan Africa to be evaluagadhat the criteria
of the right to development.

In brief, the Working Group on the Right to Devaimgnt
provides a tremendous opportunity to integrateribigon of the
right to development in a comprehensive and mudtiglinary
manner. It serves as a forum whereby states, I|&ts)or
communities, NGOs, intergovernmental organisatiand other
stakeholders can deliberate on mechanisms of ingéng the
right to development in a wider context.

7. Conclusions

This article has tried to argue that the right evelopment is a
legal right and qualifies as an enforceable hunigimt.rFrom the
findings made by the article, it can be seen that ight to

development prompts an examination of human rigisises in a
comprehensive and much wider context than hastioadlly

been the case; encouraging an interdisciplinarfysisaof human
rights problems and showing the inadequacy of thistieg

human rights framework to address structural probf@ The

right to development provides a unique opportutotpromote an
international economic order that is based on ggusbcial

justice, and one that integrates human rights iffergint

dimensions. It has been argued in this article thatright to

development, though conceived under a declaraktias,evolved
into a legal right through a series of declaratiand resolutions.
The fact that it is a composite right that incogies all other
rights also makes its normative foundation implicithe different
international human rights instruments.

s Report of the High-Level Task Force on the Implatation of the Right to
Development, 3rd session (2007) UN Doc A/HRC/4/WTF22, para. 87.
8 Marks (above n 61) 7.
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By emphasising the indivisibility and interdepencierof
human rights, the right to development shows thay a
development process must acknowledge that the premand
protection of human rights are part of that procésgortantly,
development is defined as a human right that hasbiective of
fulfilling the continuing improvement of the weleing of
individuals by expanding their capabilities anditifieeedom. The
adoption of a legally-binding treaty on the rightdevelopment
with more normative precision of its contents antkac
obligations on duty bearers is indispensable fomeaningful
realisation of the right. Thus, a binding treatythva competent
supervisory body that is able to monitor the impdatation of the
right to development is crucial for its effectivealisation. In this
regard, if there is a political commitment, the esence of the
African Charter has shown that the right to develept can be a
legally-enforceable right through a treaty bodyeTddoption of
framework conventions and the advent of new typds o
international human rights conventions, such ag thfathe
Convention on the Rights of Persons with Disabiitihat brought
new developments in human rights thinking and irmgietation
mechanisms, are important lessons relevant for ribet to
development. With the above suggested measures pl#ce, the
right to development is surely weathering the stofmecognition
and implementation, and surely holds great prospéat the
development of mankind.
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